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PREFACE. 



Amongst the various treatises which have ap- 
peared on detached heads of law, none seem to 
have embraced the present subject, although of 
increasing importance to the Public, and not 
without some difficulty to the Profession. 

In a State in which the Law applicable to real 
and personal Property ii? extremely different, when 
money is directed to be laid out in land, or land 
to be sold for the purposes of distribution, these 
intentions might be considerably embarrassed, 
or, possibly, never carried into execution, unless 
the rigour with which the Common Law regards 
these two species of Property, were relieved by 
an equity deducible from the principles of moral 
Justice ; but as the decisions on this branch of 
equity are widely diffused throughout the Chan-^ 
eery Reports, the distinctions between the cases 
rather minute, and the principles on which the 
distinctions are founded, seldom occur in any 
Treatise on liaw, never in any connected point oflB 
view, a worlrWeating exclusively on the subject 
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IV PREFACE. 

might not be considered unacceptable to the Pro- 
fession. 

Although these are only reasons why such a 
work should be undertakoB, -they are none why 
the authors themselves, should have undertaken it : 
diligence in collecting thp.9^ses from a long series 
of reports — in deducing the abstract principles on 
which they ^Q deqided -rr-iandclitssifjiQg tbevi so 
as to give consistence and regularity to the whole 
— are theironly merits, if such that can be called, 
^hich is but an indispensable duty ; and while it 
is hoped that no deductions! have^been advanced) 
which the f^cts of the cases, and the decisions 
upon them, do not fully fluthorize, it may be 
confidently asi^ted, that tio case has been ptir- 
posely withheld, as cohtfadictory to any propo- 
sition stated in the following pages. 

How far success hds crowned these exertions, 
it is for that Pj^ofession to which this work is, 
with the utmost deference and apprehension, now 
ofFeredi'to decid*,' from whosfe dcctiracy and^difei- 
cernment, though neith^i^^'^ny itn^erft^ctiottS, iior 
the causes of them can remain unperceived, yet, 
from whose candour^ pnd; ^herality, some indul- 
gence for them may be expected. 
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THE CONVERSION OF PROPERTY- 



CHAPTER I. 

ORIGIN AND DEFINITION OF CONVERSION, &C. 

The Learning of Equitable Conversion is highly iii- 
teresting, as involving consequences of great import)- 
ance to the community at large, the whole doctrine of 
which, though subject to very refined and subtle dis- 
tinctions, is reducible to some of the most just rajod 
simple principles on which the jurisprudence of our 
courts of equity has been formed. ^ ' 

Since equity looks upon things agreed to be done as 
actually performed*. Equitable Conversion may be 



A Francis's Maxims, Max. 13. 
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2 ORIGIN AND DEFINITION 

defined to be, " That change in the nature of'properly 
" by which, for certain purposes, real estate is considered 
** as personal, and personal estate as real, and trans- 
" missible and descendible as such/* 

Hence it is evident, from this maxim and definition, 
that this Conversion is entirely dependant on the pur- 
pose ; so much so, indeed, that even if the property 
when converted be more than requisite for the comple- 
tion of the purpose, then in the eye of equity this 
surplus will (in its first transmission) pass as if it had 
never been converted. 

This latter part of our conclusion is only true, how- 
ever, where the Conversion has been effected by means 
of the actual owners of the property ; for if it be effected 
by persons entitled in auter droits the nature of the 
property continues to remain (unless under some pecu- 
liar circumstances, of which we shall hereafter more 
particularly treat, ) in its converted state, for as to that, 
the maxim in equity applies, "j^m non debet sed fac- 
tum valetJ* 

It was not until about the time of Charles II. that 
we find these principles, though of strict justice, gene- 
rally acted on in the courts of equity, and giving the 
property intended by the owners to be converted for 
any purpose a character entirely different from that 
which it had in fact. ^ 

The consideration of this subject will resolve itself 
into several distinct branches ; in reviewing which we 
shall first ascertain the means by which the Conversion 
of realty into personalty is constituted, and, vice versa, 
the circumstances under which some of those means 



^ Lawrence v. Beverleigh, 2 Keb. 84fl ., seems to be one of the 
earliest cases. 



OF CONVERSION OF PROPERTY. O 

have obtained, and the necessity of an explicit declar- 
ation when there is any direction to convert property: 
in the next place, we shall be led to consider the period 
from which this Conversion may be supposed to com- 
mence, a question chiefly arising under wills directing 
a Conversion of property ; and from thence our atten- 
tion will be directed to the various consequences arising 
from a Conversion of property, whether of personalty 
into realty or of realty into personalty, the effects of 
various statutes upon property in a state of Conversion, 
the means necessary to be employed by persons entitled 
in auter droit to convert property, the extent of those 
means and the consequences of such a Conversion : we 
shall then consider what may be deemed a Reconversion j 
what will amount to a sujBScient expression of intention 
to Reconvert property; who are capable, or capable 
only to a modified extent, of expressing such intention ; 
and we shall conclude by a review of the statutes faci- 
litating this disposition to Reconvert, and of the various 
cases interpreting the effect of these statutes. 



B^ 



4 OF THE MEANS BY WHICH 



CHAP. 11. 

6t THE MEANS BY WHICH A CONVERSION MAY BE EFFECTED. — 
NECESSITY OF AN EXPLICIT DECLARATION IN THE APPLICATION 
OF IHEM. — RELATIVE OR CONTINGENT CONVERSION, &C. 

As personal estate is often required to be laid out in 
land not immediately to be procured, either for the 
purpose of family-settlements or the accumulation of 
landed property, and real estate to be turned intoi per- 
sonal, either for the purposes of division or payment of 
debts, &c., Equity, until the property has actually 
been purchased in the former instance, or disposed of 
in the latter, will consider it in such a state of Con- 
version as to exempt it from the laws to v^rhich it 
would be liable in its actual state, and subject it to the 
laws of that species of property into vyrhich it is intended 
to be converted, in the present chapter we shall take 
into our consideration the various means by which the 
Conversion of property may be effected. 

It was observed by the Master of the Rolls, in the 
case of Fletcher v. Ashbumer^^ " that nothing is better 
established than this principle, that money directed 
to be employed in the purchase of land, and land 
directed to be sold and turned into money, are to be 
considered as that species of property into which they 
are directed to be converted ; and this in whatever 
mknner the direction was given ; whether by will, by 
way of contract, marriage-articles, settlement, or other- 
wise, and whether the money is actually deposited or 

» iBro. C.p.497. 
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only covenanted to be paid ; whether the land is actually 
conveyed or only agreed to be conveyed ; the owner of 
the fund or the contracting parties may make land 
money, or money land/* And it is likewise immaterial 
whether the money intended to be converted be de- 
posited in the hands of trustees to be invested, whether 
there is no such deposit, but a man covenants to lay 
out so much money in land and settle it, or whether it is 
neither in the hands of trustees, nor secured by cove- 
nant, there is no difference in reason, for the nature of 
the thing is changed by the agreement, of which it 
is the business of a court of equity to enforce the 
execution. ^ 

These, then, are the means by which in the eye of 
eqliity the absolute owners of property may effectuate 
that' conversion which gives to realty the character of 
personalty, and to personalty the character of realty ; 
but as the conversion, by will, of real estate into personal 
for the purpose of an equitable administration of the 
testator's debts was not at first tery readily allowed, it 
may not, perhaps, be considered as irrelevant to our 
subject in the present place to deduce the mode by which 
real estate gradually became convertible by will into 
equitable assets. 

A testator desirous of converting his real estate into 
equitable assets for the pajrment of debts, devises it 
either to a trustee solely, or to a trustee who is also 
executor, or creates a charge upon it ; all these means 
are equally efficient, as every devise of lands for pay- 
ment of debts by which the descent is broken, or even 
intended to be broken, or by which a quantum of 
interest, which otherwise would have gone to the heir. 



b Lechmerew. Carlisle^ 3 P. Wins. 211. S.C. Forr.80. 
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is withdrawn from the mass^ is a conversion of land into 
equitable assets. 

Prior to the statute of fraudulent devises, where a 
devise was made to trustees not likewise executors, for 
the payment of debts generally, as the money never 
came into the hands of the executors no action lay, and 
it was therefore necessary that creditors should come 
into a court of equity for satisfaction of their debts : 
such a devise, therefore, for payment of debts coming 
under the cognisance of equitable jurisdiction, which 
was not tied down by any rule of law, a new method 
of administration was introduced upon the grounds of 
justice, and the principles of equality, all debts being 
in conscience of equal importance ; and, therefore, as 
the testator had made no distinction between his 
specialty and simple contract debts, but had devised 
his real estate for the payment of his debts generally, 
equity would not make that distinction which the testator 
himself had not made. 

Nor could this equitable proceeding have caused the 
l^ast injustice to the specialty creditors, for at that time 
the testator might have defeated his creditors' claims by 
devise, or if the lands had descended to the heir, the 
heir might equally have defeated them by alienation. 
Hence we find, that in the case of Wokstoncrqftv. Long^'y 
it was declared to be the constant practice, that all the 
debts should be paid in proportion, and that if the lands 
were not sufficient to pay all, all should lose in propor- 
tion ; and so, also, it was subsequently declared, that 
when a man settles his lands for payment of his debts 
generally, all his creditors are equally concerned and 
entitled, and none is to be preferred before another ; and 



c 1 Cha. Ca. 32. 



THE CONVERSION MAY BE EFFECTED, &C. 7 

^ebts without specialty are equally to be regarded as 
debts by specialty. "* 

This equality of claims was as much the general wish 
of mankind, as it had been the established doctrine 
of courts of equity; for although by the statute 
of fraudulent dievises*, which has been called a 
parliamentary approbation of equitable assets \ it is 
enacted that "all wills or testaments, limitations, dis^ 
" positions, or appointments of lands or tenements, &c.„ 
" whereof atiy personsi, at the time of their decease, 
" shall be seised in fee-simple in possession, reversion, 
" or remainder, or have power to dispose of the same 
"by their last wills, shall be deemed and taken (only 
" as against creditors by bond or specialty binding the 
" heir) to be fraudulent and void ; and every such 
" creditor shall have his action of debt, upon his and 
" their bonds and specialties, against the heir at law of 
" such obligors, and such devisees jointly,'* yet the 
proviso operates by way of exception upon devises for 
the payment of debts, and excepts such devises out 
of the act, and places them in the same situation as 
before the passing of the act. " Provided always, that 
" where there hath been or shall be any limitation or 
f* disposition of lands or tenements, for the raising or 
" payment of just debts or portions for children, other 
" than the heir at law, in pursuance of any marriage* 
"contract or agreement in writing bond ^ofe made 
" before such marriage, the same and every of them 
" shall be in full force." 



^ Anonymous case, 2 Cha. Ca. 54*. 

« 3 & 4 W. & M. c. 14?., made perpetual by 6 & 7 W. 3. c. 14. 

^ Silk V. Prime, cited in 1 Bro. C. C. 138. (n.) 
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So that at length where the trustee was not executor 
it was determined, as well upon the principles of equity 
as upon the sancticm of the legislature, that a devise of 
lands to him for payment of debts should constitute 
equitable assets. 

But this equitable administration of assets was not so 
readily obtained,! where the testator had united in the 
same person tbe offices of trustee and executor. 

It is laid down in>Go« litt. 113^ that whether there 
is a bare trust gLven to the execytors, or a trust coupled 
with an interest, in both cases the executors may sell 
for payment of the testator^s^ debts ; 'and dthough the 
value of the land could not be given in evidence, as 
assets at law- in the executors* hands ^' it was formerly 
decided that lands ia the hands of executors were legal 
assets, and consequently that ail debts must be paid in 
a course of administration. In the case of Girlit^ v. 
Lee^, it is said^ that if the devisee of the lands in trust 
for payment of debts be also made executor, then do 
the lands so devised become legal assets, and the debts 
must be paid according to their precedency or superi- 
ority at common lawi this fWas fcdlowed by many other 
cases* upon the same grounds; the authorities, indeed, 
were so uniform as almost to destroy the equitable dis- 
tribution of assets aimed at by courts of equity ; but, 
however, at length the real estate devised under such 
circumstances was regarded in equity merely as a trust- 
fund, and consequently subject to an equal distribution 
among the creditors ; for in an early case ^ where the 



» Hawker v. Buckland, 2 Vern. 106. " 1 Vern.63- 

* Anonymous, 2 Vern. 133. Greaves v* Potaell^ 2 Vern;24&. CuU 
ferhack v. Smith, Pre. Cha. 127. Bickham v. Freeman^ Pre. Cha. 136. 
^ Challis V. Casborjif Pre. Cha. 407- 
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devisees of the real and personai estate were made 
executors, oo its being stated by counsel to be a settled 
distinction in equity that they ought to apply the 
estate in. such case in a course of administi^tion^ because, 
if the estate were sold, it would be personal assets in 
their hands, and then, to pay a debt ^of -an inferior na- 
ture before one of a superior would-be a devastavit, 
the Lord Chancellor thought, the accideiit of th«r 
being executors ought not in equity to make any dif- 
ference, but that all the creditors diiould be considered 
equally. - ^' « * - . 

.And agiiiaii; in; »the case of- Lemn v. "Okeley *, where 
there wd^ adeviseio trustees for the payment of debts, ^ 
and the^i^anm persons were made executors, the court 
said,,;tb^>Bssete!i^K>uld,' notrnkkstanding^ he equitable, 
and not l^guh / f andi all i itdie > creditors - should ■ be paid 
pari passu s ao that tlie old rule^ where die trustees and 
executoors ware the same persons,' was by these equitable 
decisioixs completely subverted, and even if the execu- 
tors take hut a bare power, equity will administer the 
assets equally f?, for it is immaterial, as we shall see here- 
after, whether the descent be. broken or not, and it is 
the wish of a court of equity that the division shall 
be made pari passu ; nor will there be any difference in 
the construction when the lands are devised to the 
executors and their heirs, for, as Lord Camden says ", 
the case will be the same whether the land is devised 
to them, or to them and their heirs, for in both cases 
they are equitable trustees. The descent is broken^ and 
the specialty creditors have lost their fund ; nor is it 
reasonable to suppose that a man who does repeatedly 



1 2Atk.S0. 

"* Newton ¥• Bennety 1 Bro. C.C. 134. Barker v. Boucher , cite<^ 
in note (ibid.). ^ Silky. Primes cited 1 Bro. C.C. 1S8. n. 
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and anxiously provide for liie payment of dl his debts 
could Toeaii, by legal preference, to pay some only, and 
kave the rest Unpaid. The power is lodged not in 
execotors soMy, bat in them and their heirs ; and since 
it is clear that the money could never be assets in the 
hands T>f the executor's heir, nor could the creditor 
dver maintain his action against such heir % the word 
iieits will then have a udefld meaning, as it must imply 
tibat^the executor should be likewise trustee, and conse- 
quently tiie assets will be subject to an equitable dis- 
tribution. 

Lord 'Thurlow seems to have compared it to the case 
of a trustee, considering the heir a trustee ; and upon 
this reasoning, that if the estate was devised to trustees 
(in which case it would be clearly equit{U[)le assets), and 
t^ trustees died in the lifetime of the testator, and 
the heir took by descent, yet a court of equity would 
bcid him a trustee quoad the debts, and quoad that 
purpose the estate it, him in the nature of a trust; and, 
tberefme eqaiti^le assets. ^ 

It was in like manner formerly considered % that a 
mere charge of lands for the payment of debts did not, 
as they descended to the heir, convert them into equit- 
able assets, for the descent was not broken, yet in the 
present day the contrary and more equitable doctrine 
prevails ; for although a charge is no legal interest, nor, 
therefore, strictly speaking, a devise, yet it has been 
held^ to be that declaration of intention upon which 
a court of equity will fasten, and draw out of the mass 

• Et vide N&uoton v. Bennett 1 Bro. C.C. 135., and Barker v. 
Boucher y in note. 1 B/o. C.C. 140. 

p Bailey v. Ekins, 7 Ves. 322., and Shiphard v. Lutwidge, 8 Ves. 26. 

<i FreemouU v. Dedire, 1 P. Wms. 429. Plunket v. Pemon, 
2 Atlc* 290. ' Bailey v. Ekins, ubi supra. 
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that quantum of interest which would be sufficient to 
discharge the debts, and which otherwise would have 
gone to the heir. Then as the statute under the proviso 
before mentioned authorises an efficient provision for 
the payment of debts, this charge on the estate will 
put the specialty and simple contract creditors on an 
equality and will not come within the fraudulent dis^ 
position guarded against by the statute ; and, therefoce. 
Lord Hardwicke held ' an estate charged by will with 
the payment of debts, though it descended, subject to 
the charge, to an infant-heir, to be equitable assets^ 
and to be the same as if it were devised to be sold^ 
though the descent was not broken ; for it descended 
subject to a trust for the creditors ; and he decreed that 
it should be sold and the infant should c<n3vey when 
of age, unless he should show cause to the contrary. 
So, likewise, Lord Thurlow held ^ that a devise to the 
heir to sell, would make the produce equitable assets^ 
and a charge was a devise j^o tanto ; and this doctrine 
has received the greatest approbation from LordEldon"; 
for His Lordship has relied upon the last-mentioned vau^ 
thorities, and considered, that a charge for payment of 
debts w^as a complete conversion of the estate into 
equitable assets, and that the creditors by specialty had 
thereby lost their fund, ^ 

Hence, if there is in a will a charge for payment of 
debts, it is immaterial to enquire, whether the descent 
of ^he estate is broken, or not ; as it appears, that, as 
well upon principle as upon the most approved authorir 

* Hargrave v. Tindall, 1 Bro. C.C. 136. n. Lingard v. Earl qf 
Derby y 1 Bro. C.C. 31 1 . Hughes v. Doulben, 2 Bro. C.C. 614. 
^ Batson v. Lindegreen^ 2 Bro. C.C. 94<* 
n Bailey v. Ekins, 7 Ves. 322. 
^ Vide 8 Ves. 30. and the note there. 
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tieik, a charge will be a sufficient conversion of the estate 
into^ equitable assets. 

' Nor does it Appear, indeed, that the true questioti at 
any time is, whether the descent is broken ; for as Lord 
Eidon says^,' the Tule cannot be accurate, when it i^ 
^stated, that the descent ought to broken. — It would be 
more accurate to ^ state it thus ; that it must appear 
upon the will, that the testator meant the descent to be 
broken / for suppose a devise to trustees, in trust to pay 
debts^ and all the trustees dying in the life of the tes- 
tator the estate to descend upon the heir, would not 
that be equitable assets ? By the failure of the devise 
the heir must have had it, as the trustees would, sub- 
ject to the debts ; and yet tiiie descent is tiot broken, 
but intended to be broken. The death of trustees is 
immaterial^ where there are persons living who may 
apply to have die trusts carried into execution ; and 
wiiere a devise is e(xeciitory, the heir is compellable to 
oairy the trusts' into execution *, as when the trusts are 
meritorioQS the court dways considers that they exist, 
though the trustee is dead. 

Under the proviso before alluded to, the trustees 
may raise the money either by mortgage or by sale, 
without waiting any decree of a court of equity, which 
does not give rights, but only executes the trust and 
power reposed in them ^ ; and although it has been at- 
tempted ^ to be maintained, that a devise for payment 
of debts, whether effectuating that purpose or not, was 
sufficient to take the will out of the statute, and the 
creditor could only come in as directed by the will, yet 



w Bailey v. EMnsj ubi supra. * Burgess v. Wheate^ 1 Eden, 177» 
y Earl of Bath v. Earl ofBradfordy 2 Ves. sen. 590. 
« Lingard v. Earl ofDerbi/f 1 Bro. C.C. 311. 
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that has been subsequently overruled, and it is now nen 
cessary that the devise provide for the payment o£ 
debts in a practicable and efficient manner, otherwise 
the statute will apply ; for in the case of Hughes vw. 
Doulben *, where a testator made a general charge of 
his debts, upon his real estate^ exempting his personalty 
from the payment thereof, and then devised a particular 
estate to trustees for that purpose, <^ excepting hisi.oi^ 
pital mansion-house," the decree was, that the.de*. 
vised trust-estate should be sold for the pa3anent of 
debts ; and the Master sold the whole devised trust- 
estate, not excepting the mansion-house; but upon its 
being referred to the Master to consider whether a good 
title could be made, he reported that there could not 
^e a good title made to the mansion-house ; and on aa 
exception to the Master's report the Lord Chancellor 
delivered the following opinion : " As^to the case thirt; 
has been mentioned ^, if it is only meant to jdetermifie 
that the inconveniency of the mode prescribed by tho 
testator for the payment of his debts would not bring it 
within the statute of fraudulent devises, provided the 
fund was ultimately si(fficientj I ag]:ee with that case; 
but if it was meant to be laid down, that even though 
by the mode prescribed the fund would turn out ulti^ 
mately insufficient for the purpose, I never can accede 
to that. Whenever such a case comes before me, I will 
refer it to the Master to state to me, whether, accords 
ing to the mode prescribed by the testator, the debts 
could be paid ; and if the Master tells me that the debts 
cannot be paid by this mode, I will consider this as a 

• 2Bro. C.C.614. and 2 Cox. Ca. Ch. 170. 

^ Alluding to the case of Lingard v. Earl hf Derby ^ before refer- 
red to. 
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fiaudident devise, until I am controuled by the House 
of Lords. I wish that wboeiver decided the case of 
Lingardy. Eart of Derby had gone to the length of 
declaring, that although the fund, as directed to be 
applied, appeared to be insufficient for the purpose, yet 
because there was a devise for payment of debts, the 
bill should be dismissed, in order to have the point 
properly discussed. For my part, I never will give in 
to that doctrine, until I am compelled to it by the 
highest authority." 

Hence, under every devise for payment q£ debts, 
where the descent is broken, or intended to be broken, 
or where there is a charge, and- the heir does not take 
as he would if that charge' had not been made, the 
lands will be converted into equitable assets. 

As the specialty creditor under the third clause of 
the statute has his remedy at law against the heir of 
the obligor, if a trust-estate descend to him, this will 
become legal assets, and not' equitable, although the 
heir may be compelled to go into a court of equity to 
obtain a conveyance of the legal estate "" ; and if there 
is a reversion in fee left in the mortgagor of a term of 
yearsy this reversion descending will be legal assets, 
for the bond creditor may have judgment against the 
heir of tiiie obligor, with a cesset executio during the 
term** ; and so likewise if the reversion in fee be expect- 
ant upon an estate for^ life**; but where there is an 
equity of redemption of a fee,' or of a term of years, 
where the mortgagor is only the termor, such interests 
will be considered as equitable assets. * 

« Plunket V. Penson, 2 Atk.290. <* Ibid. 

* Anonymous, 2 Vem. 405. 

^ Plunhet V. Penson, 2 Atk.290. Deg v. Deg, 2P. Wm9.412. 
Coxe'8 case, 3 P. Wms. 342. 
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Thus did land, by a slow and gradual process, be- 
come generally convertible by will into personalty for 
an equitable administration of the testator's debts. 

It is not within the scope of the present treatise to 
enter into the various questions that might arise, with 
regard to the^^ validity of the sale of lands, when made 
under certain circumstances by executors, or to at- 
tempt an investigation of the constructive means by 
which their power to sell may be constituted, or under 
what circumstances that power may or may not sur- 
vive, &c. ; the object of that part of the present work 
relating to the conversion of real estate into personal, 
is rather with reference to that part of the ' land if 
unsold, or of the produce of it, if sold, which in the event 
has notbeen required for the purposes originally specified. 

It might be proper, here, however, to remark, that 
in order to make the various means before mentioned 
of converting property, effectual, it is essential that the 
direction to convert be positive and explicit ^ that the 
will, if it be by will, or the deed, if it be by contract, 
decisively and definitively fix upon the money the 
quality of land. ** 

If, then, the character of the property be no longer 
doubtful, and it no longer remains ad arhitriumy 
whether the quality of personalty be imperatively and 
definitively fixed upon realty, and mce versd^ equity 
will consider the one or the other as that species of 
property into which it is directed to be converted ; for 
it is upon this circumstance that all the decisions are 

grounded. * 

,' " - ' ■ " n '* 

* Symons v. Ruttery 2 Vern. 927* Curling t. Mai/, cited in 
Guidot ▼. Guidot, 3 Atk. 265. 
^ Walker v. Denne, 2 Ves. jun. 178^ * Ibid. 

• b8 
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But although, in the conversion of personalty into 
real estate, the direction to lay out money in land be 
not so explicit as to give it absolutely the qualities of 
real estate, yet if in the deed there be the limitation of 
a place, as a county or parish, such a circumstance will 
unquestionably be considered sufficient tP afford evi- 
dence of an intention to impress the fund with real 
qualities, arid clothe it with real uses, the moment the 
deed is ^ecuted. ^ 

And it has been held, where money is, a/?er the re- 
quest of Itushand and tmfe^ to be laid out in land to be 
settled in ittrict settlement, mth power for the husband 
to jointure, that, as the limitations are strictly applicable 
to real estate, the words after request seem intended 
more to ensure the act being done when the request is 
made, than to prevent it until made ; and, therefore, the 
fund, though not invested in land at the death of the hus- 
band and wife, nor any application for that purpose made 
by them to the trustees, will be considered as land and 
not money.* And even if the circumstance of the limi- 
tation as applicable to real estate, had been wanting, it 
would appear,' that the trust-fund would equally have 
been considered as stamped with real uses."^ 

Nor is it-absolutely necessary that the conversion oF 
personalty into riesdty be effected within the time speci- 
fied for that purpode,-as a court of equity will' dispense 
with lJiat^<»cam:diance j yet it is the duty of the trus- 
tees tot call on the parties to lay out the money, and 

, — __ 1 ' 

k Wh^ale ▼. Partridge^ 8 Vcs. 237, 
I Thornton ▼. Haxsky^ 10 Vef. 189* 
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make the purchase "^ j and even if the consent of the 
parties interested in the purchase is nol^ in conse- 
quence of their death, or by any other mean^^ to be 
obtained, yet still the injunction to lay out the money 
will not be the less binding on the trustees ; for as it 
ought to have been laid out, so it shall be considered 
as actually invested in a purchase^ ; and as the money 
is to be laid out in the purchase of lands, it is not suf- 
ficient that a trustee deposit it in the hands of his 
banker, but he must actually make it productive ^ ; for 
if it had been disposed of in lands there would, at least, 
have been the rent of the lands, and no one should 
suffer from the laches of the trustee. 

But there is no objection why, although money is 
directed to be laid out in land, there should not appear 
an intention that, until the money is laid out, it shall be 
considered as unconverted, and f bUow the course of per- 
sonal estate "*; and where money is directed to be laid 
out in land, or invested in government or other securities, 
if the court finds it in the state of personalty it will be 
decreed as such' ; but if ^my part of it has been once 
invested in land which has b^en sold^ and the purchase 
money re-invested in stock, that stock will be con- 
sidered as real estate, and not personal/ 

When, however, money is directed to be laid out in 
the purchase of lands or very long terms of yearsi the 
Crown has no equity on a failure of heirs to insist that 

" Kentish v. Nexvman, P. Wms. 234. Lechmerer. Carlisle, SP. Wma. 
215. S. C. Fonr. 80. 

^ Symons v. Rutter, 2 Vem, 226. Lechmere ▼• Carlisle, ut supra. 
Scudamore v. Scudamore, Pre. in Cha* 543* 

p Young y. Combe, 4jVes. 101. *» Stamper v. MMar, 8 Atk. 211. 

^ Sijoann ▼. Fonnereau, 3 Yes. 41. 

• Bristoto V. Warde, 2 Ves. jun. 336. 

* C 
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the money should be Istid out in freeholds, in order to 
claim it for the escheat*; and' it would likewise 
appear, by die language of Lord Loughborough in the 
same case, that it would be a great stretch even if that 
circumstance of the option (to lay out the money 
either in freeholds or leaseholds) were wanting, for a 
court of equity to convert it, in order to give it to the 
Crown ; nor, where such option is given, will the 
trustee have any claim on failure of the right heir of 
the cestuique trust ; and it would likewise seem, that, 
upon the doctrine of Burgess v. Wheate'', if there was 
no option, the trustee would have considerable difficulty 
in substantiating his claim to the property, as being in 
the possession of the legal estate, and no person being in 
existence who could call for the execution of the trusts. 

But when by a will, pers6nalty is directed to be 
invested in the funds, or converted into land for the 
benefit of a charity at the option of the trustees, it 
must be observed, that as the fiind cannot, on account 
of the statute of Mortmain, be laid out in land, no 
option to the trustees can possibly arise, and they will, 
therefore, be compelled to invest the money in the 
funds'" ; and, indeed, as we shall see hereafter, unless 
the power to invest in the funds be given, the disposi- 
tion of the testator wiU be totally void. 

There may be likewise a species of conversion 
which is not absolute, but relative, depending either 
upon the option of the owner "^ or upon certain con- 
tingencies, on the event of which it will take effect : 



« Walker v. Denne, 2 Ves. jun. 170. » 1 Eden, 177. 

^ Walker Y, Denncy 2Ves. jun. 170. Soresby v. HoUings, cited 
SVes 50., et vide CurHs v, Huttorif 14 Ves. 539. 
y' Amler v. Ander, 3 Ves. 583. 
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> 

as money to be laid out in land in a certam district, 
and till land be procured, the property t6 be dealt 
with as money, and if in the intermediate time certain 
events happen, the money then to be paid over as 
such/ 

So, likewise, in the conversion of real estate into per- 
sonal, there may be such a conversion as may depend 
on a contingency not in the option of the owner, nor 
takuig place even during his life, and the property then 
will not be taken as of the nature it was at the time of 
the contract or deed, but of such as it was intended to 
be, on the happening of the contingency. As where^ 
A. made a lease to B. for seven years, and on the lease 
was indoi'sed an agreement, that if B. should choose 
within a limited time to purchase the inheritance of 
the premises for 3000/. A. would convey them to him 
for that sum. B. assigned to C. the lease and the 
benefit of this agreement. A. died, and by will gave all 
his real estate (generally) to 2)., and |dl his personal 
estate to E* and Z>. equally. Within the limited time,^ 
but after the death of A.^ C. claimed the benefit of the 
agreement from jD., who accordingly conveyed the 
premises to C for 3000/. : although it was urged that 
the testator had declared no intention, but it was left 
to the choice of jD., and according to this construction, 
a simple contract creditor might wait twenty years to 
know whether there weyre any assets or not j. and like« 
Mrise that J3. and D. might come to sm agreement, that 
D. should release to B. his power of election for 100/. 
or any other sum, and no one could prevent it ; yet 
the Master of the Rolls considered, that as it was clear 



X WTieldale v. PaHridge, ubi supra. 

y Lawes y. Bennett, 1 Cox. Ca. Cha. 167- 
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that if a man seised of real estate contract, to sell it, 
and die before the contract is carried into execution, it 
is his personal property, the only possible diflSculty in 
this case was the option, that it was lefl to the election 
of Z). whether it should be real or personal, and which 
seemed to make no distinction at all ; for suppose a m^n 
should bargain for the sale of timber, provided the buyer 
should give proper security for the payment of the 
money, this when cut down would be part of the per- 
sonal estate, although it depends upon the buyer 
whether he gives security or not ; and as to the circum- 
stance of the capability of Z). to release his power of 
election, he thought a court of equity would relieve 
against that, if it appears to be done coUusively to oust 
the l^atee of his personal estate ^ ; when the party 
who has the power of making the election has elected, 
the whole is to be referred back to the original agree- 
ment, and the only difference was, that the real estate 
was converted into personal at a future period. And 
he therefore declared this 3000/. to be part of the 
personal estate of the testator. 



« As in Bubb*s case, where A, did contract with B. for a parcel of 
land for SOOOt^ and paid him 140^. in part, but before the rest of the 
money was paid, or any conveyance executed, B. dies and makes C. 
bis executor^ Z)« being his heir. — C. prefers a bill against A. and D. 
to have the rest of the purchase-money ; who answered, that they did 
not intend to proceed with the bargain, and A. said he Was willing 
to lose his 140Z. that he had paid. But the Court ruled, that the 
executor should have the money, and that A» might, whei) he pleased, 
compel the heir to execute a conveyance of the estate ; and the re- 
porter adds in a note, that the Court took this to be a fraud betwixt 
A. and the heir, supposing that the heir had agreed to pay back the 
money to ^., and so to have kept the land, which was worth much 
more ; for now the heir was to convey the land, but to have nothing 
for it, for the executor was to have the money. Vide Freem. C. S8., 
and the note tbere. 
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So, likewise, where three persons joining in trader 
requiring a mixture of real and personal prc^erty for 
the management of the business, enter into a deed of 
partnership by which it is provided, that upon the 
decease of the shortest liver of the partners, the two 
survivors, if they should think proper, or such survivor 
as might think proper, might have and take the part 
or share of such shortest liver at the price therein 
agreed on, upon condition that such price should be 
paid to the trustees within six months after the death 
of the shortest liver. . One of the surviving partners 
elected to purchase the share of the deceased partner. 
And the question was, what interest the deceased partner 
had in the freehold premises, whether the money 
arising therefrom should go to the heir or be treated as 
personal property, whether in fact three persons, having 
interests as tenants in common, and looking to certain 
events, (amongst the rest, the death of the shortest 
liver, and which had happened,) might not contract in 
this manner, in order to make the most of the property, 
though real in a strict sense, yet commercial in its 
nature, to sell it altogether j and upon this deed the 
Chancellor thought such intention appeared, and that 
.this was a case of contract for sale looking to a certain 
event which had happened, and therefore the property 
must be considered as the personal and not the real 
estate of the deceased partner. ^ 

But when money is to be laid out in land, or re- 
main unconverted until any definite period, it is im- 
poi;tant that such an intention be as clearly and ex- 



Ripley v. fVatertvorth, 7 Ves. 425. 
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plicitly made» as when an absolute and immediate con- 
version is intended. 

As illustrative ^of the propriety of clearly indicating 
such an intention, we may state the facts of the case 
of Wheldale v. Partridge ^ : By a deed-poll reciting the 
marriage of E. W. and S. W. and that before the mar- 
riage S. W. was seized in fee of certain lands in the 
county of Lincoln, devised to her by her father, 
and that upon the request of E. W. she had con- 
sented to the sale thereof, and had executed profieir 
conveyances for that purpose, and in consideration 
thereof jE. W. had paid to a trustee 1200/., part of the 
money raised by the sale, to be disposed of as after 
mentioned, E. W. and his wife granted the 1200/* to 
the trustee, his executors, &c., upon the trusts after 
declared ; and agreed that the trustee, his executors or 
administrators, should lay out the money in the purcliase 
qf lands and tenements lying in the said county^ (if as 
good valw as he or they could get for the same^ as soon 
as convenientb/ might be ; and should cause or procure 
such lands and tenements, when purchased, to be settled 
and conveyed to such tcses as E. W. and S. his wife 
should appoint J and for want of such appointment to the 
use of the right heirs qfS. W. the wife for ever : and it 
was agreed that the trustee, his executors and adminis- 
trators, should^ in the mean time, until such purchase 
and settlement could be made, put out at interest the 
1200/., upon ^uch security as S. W. should approve, 
in his and tlxeir names, and pay the interest thereof 
from time to time to E. W. and his assigns during his 
life ; and after his decease pay and apply the principal 
money and interest in manner therein mentioned ; that 



b 5 Ves, 388. 8 Ves. 227. 
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is to say, in case 8. W. should happen to survive E. W.^ 
tlien in trust, that the trustee, his executory or adminis- 
trators, should after the death of jE. W^. pay all the said 
money; as well principal as interest, unto S. W. and her 
assigns,' to be disposed of at her free will and ple^ure ; 
and in case S. W. should die before JB. fF., and leave 
any child or children, then that the trustee, his execu- 
tors and administrators, after the death of JB. W.y 
should apply and dispose of all the said money, as well 
principal as interest, towards the maintenance and edu- 
cation of the children, until they should attain the age 
of twenty-one years j and then the residue of such 
{Principal i^hould be equally divided amongst them : but 
if such child and children should have attained that 
age at the time of the death of E. W. then the trustee, 
his executors and administrators, should p^y the said 
principal money^ and such interest as should then 
happen to be in arrear and unpaid, to such child and 
children, to be equally divided amongst them, if mote 
than one, or their legal representatives : but in case 
S.W. should happen to die before E. W.^ and leave 
no children, then the trustee, his executors and ad- 
ministrators, should after the death of E. TF. pay the 
said principal money and all the interest thereof unto 
such person or persons as S. W. should by her last will 
and testament, in writing, or by any other writing to 
be signed by her in the presence of two or more cre- 
diWe witnesses, giv6 and bequeath^ and at such time 
and times as the said 8. W. by such last will or writing 
should' cQrect or appoint. 

The money was afterwards invested on proper se- 
curities, and so continued till the death of /S. W.j who 
died without issue ; leaving her husband surviving, who 

c 4 
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soori sdletwaTds^ No appointment was executed 
iby^wili or otbevwise. 

i^^^^S^he' question was, whether E. W. and S. W. his wife 
Ittid^ onder the' circumstances, dedared their intention 
^thbt^is pnyperty should be land, and settled, with the 
"^j^tmifyt remainder to the heirs of S. W. 
c'^^ilti^th* 'first/ iilsrtance, the Master of the Rolls con- 
'^ideried this money as land ; afterwards, on reconsider- 
W&^\ be was' of opinion that the money must, in the 
Hgvent that had happened, be taken as money, and not 
land^ ^The case was afterwards heard on appeal before 
Ihte Lord Chancellor, when His Lordship gave the 
question the most elaborate consideration. •* I avow,** 
^^§[aM he, ** that my mind is subdued by the difficulties 
Xpresented on the part of the heirs ; and I have not con- 
^'fidencef enough to say, the difficulties on the other side 
Hr^ not as considerable/* His Lordship then pro- 
ceeded to state the facts, as favourably as possible for 
the heir, observing that this money was raised out of 
the produce of the wife's estate, and that to that ex- 
' tent neither she nor her heirs ought to be in a worse 
aitutation; and havkigrenmrked that if the deed had 
concluded at the first declaration of the trust, accord- 
ing to the appointment of W. and his wife, and, for 
want of appointment, to her right heirs for ever, it 
'Ivould immediately upon the execution have impressed 
'this money with real qualities ; and that the pecu- 
liarity of the words " lying in the said countjr" would 
not have taken it out of the rule in general cases, \m^ 
pressing it with real uses and qualities ; and that if 
land had been proffered, a proper conveyance would 
have been made, either at the suggestion of the parties 
themselves, or of the Court, His Lordship observed^ 
the question was, upon the whole, whether, notwith* 
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standing the genercddootriney there may nc^ be a parti^ 
cular case in which enough appearsiipon the instrument 
to show the parties did not mean that the fund should 
be absolutely impressed with real qualifies, and clothed 
with real uses, immedkteLy upon the ei^ecution, but 
should remain personalty, in an event to which they 
lodked, in case the purchase was not actually made ; 
and, after stating that there were cases in which the 
partiea meant that the instrument should not imme- 
diately upoh the execution impress the properly 
with real qualities, and clothe it with real uses, pro- 
ceeds : upon the direction, << in the mean time," &c. 
<^ in an ordinary case, I should agree to the con- 
istructkm of the heir: if there was nothing more 
explaining the necessary meaning of the words^ they 
would have no more effect upon the real uses, with 
which the property was before clothed, than the or- 
diinary words in every settlement, expressing that the 
interest and dividends shall go as the rents and profits 
of the lands, if purchased, would have gone. But in 
this instance, the application in the mean time is not 
only of the interest, but also of the principal, ii^ 
theri^Qre, those words axe. to he applied Ih the ordinary 
{sense, it must be also said, that if^ ; after the principal 
was paid over, a purchase could be £>und» the prin- 
cipal jought to be brought back; for the natural sense 
of the words, unless a contrary construction can be 
made upon the whole ,i]:istruiiaent, is, that the principal 
is to be applied, in the mean time^ in the same manner 
as the interest : but as the intention could not be to 
bring back the principal, if absolutely paid over, in or- 
der to execute the purposes of the former part, these 
words, therefore, cannot be here used in their ordinary 
sense ; for the principal might be paid as money, and 
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not be laid out in land. Upon the whole, therefore, 
these w<nxJs must be applied to such payments, under a 
future direction, as are' consistent with the idea of a 
future purchase to be made, and separated from such 
directions as require payment of the money as a 
principal fund. The words * in the mean time,' &c. 
have not here their ordinary sense; for they must be 
taken to mean, that if a purchase was procured in a 
particular period, viz. the life of the husband and wife, 
it was to be land ; but if they did not call for it to be 
laid out in land, and died before any purchase, then it 
was to be money ; and if the husband survived every 
rational purpose, for the wife to secure it to her and her 
heirs is properly secured by this power of appoint- 
ment,^ by which Ae might give it to them, if she 
chose/' Therefore the Chancellor considered that the 
decree ought not to be reversed. 

Such, then, were the difficulties the Court found 
itself involved in, the verbal criticisms snd the ela'- 
borate reasoning, merely because the intention of cha- 
racterising the property was not upon the face of the 
instrument sufficiently expHcit. 

In the course of this treatise a variety c^ other in^ 
stances of the Conversion of prc^>erty will occasicmally 
present themselves, but as it would be difficult to ar^ 
range them under any specific title, it is hoped that 
enough has been said in the present chapter to give the 
reader a general view of the purport of our subject. 
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OF THE PERIOD FROM WHICH THE CONVERSION IS CONSIDERED 

TO COMMENCE* 



Havino thus shewn the various means by which a 
Conversion of property may be effected, it will, in the 
next place» be necessary to ascertain the period from 
which this Conversion may be considered to commence. 

Nch: is this by any means a mere speculative enquiiy^ 
but one of the greatest importance and utility* 

In the Conversion of property by deed, the provisioned, 
either of the deed itself, or of a collateral deed of trusty 
generally define the period for the commencement of 
the interest to be enjoyed in the property so directed to 
be converted, and if the conversion relates to any dis- 
tant period or contingency, we have pointed out in the 
last chapter that it cannot be conaideced as effected 
before the period anives or the event happens. 

But when property is directed by will to be con* 
verted, the time at which the enjoyment of the property 
when converted is to commence, is so frequently left 
undefined by the testator, and the iconversion itself so 
often embarrassed by circumstances which never en- 
tered the testator's mind, that unless some equitable 
rule for the commencement of the interest of the person 
beneficially entitied be laid down, he would sometimes 
be in danger of losing all the advantage intended him 
by the will. 
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In the consideration of this part of our subject we 
shall keep distinct the Conversion of personalty into 
really, from that of realty into personalty, not only on 
account of the uniformity of the work, but because 
smne of the rules as applicable to the one species of 
Conversion will not be found equally so to the other. 

1. And first as to personalty directed hy will to be 
converted into realty ; such Conversion may be con- 
sidered in a general point of view as taking effect from 
the death of the testator. 

In the case of Beauclerk v. Mead ', Lord Hardwickt; 
expressed his opinion to be, that though money directed 
to be invested in land must be considered as land, yet 
the will by which this conversion is effected must be 
compile, for the will was ambulatory till the testator's 
death, nor till then could the money be considered as 
•land ; indeed to suppose otherwise, would be to exempt 
the testator's personal estate from debts by simple contract. 

So^r, then, as the conversion of personalty into really 
is dther unembarrassed by conditions enjoined by the 
^testator himself, or divested of circumstances necessary 
10 be accomplished before a fund for the conversion 
-cam be constituted, there does not appear to be any 
doubt ; but in consequence of the clauses repugnant 
4o the general purpose, with which testators often 
shacMe their wills directing such a conversion, and 
lycewise of the very general nature of personal property, 
<lf l!ts liability to increase or decrease before the fund 
^r c^version into realty can be constituted, of the 
poteibilityof its being out on mortgage, or invested in 
^securities difficult to be obtained or remotely situated, 
'imd of various other incidental drcumstances, there 



» 2 Atk. 167. et vide Mendham v. Munton, R. B. B. 1796. 
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are few difficulties in the present doctrine greater than 
those with which the courts of equity have contended^ 
when endeavouring to lay down general principles to 
regulate the conflicting claims of those who iare desirous 
that their beneficial interest in the fund should commence 
as early as possible, and of the opposite party who con- 
ceive themselves benefited by a postponement of the 
enjoyment, until the fund can be accumulated into one 
mass preparatory to the purchase of land. . 

It frequently happens that a testator directs his per*- 
sonal property to be collected and turned into mpney, 
and laid out in land to be settled in strict settlements 
and unlimited clauses of accumulation of the personalty 
until the purchases are likewise added : it is obvious 
that the claims of the tenant for life and remaindei^mau 
must immediately clash : the tenant for life is desirous 
that his interest should commence immediately,: tand 
will, at the expence of the fund, use all possible means 
to gather in the personalty ; the remainder-man, on 
the contrary, is desirous, by a delay of the enjoyment of 
the first taker, to increase the accumulations; and there- 
fore the courts of equity have been compelled to ladopt 
some general principle to equalise as much as possible 
such opposing interests. 

In the case of Entwistle v^Marklmd\ (S4th July^ 
1795^) Henrtf JEntm^le^ hy wUl, after directing » his 
legadeni -and debts, &c« to be paid outrof l)i& pei^nal 
estate, gave all his money and securitips for monQy^ 
and all bis estates and interest in such, securities by 
mortgage or otherwise^ and all his personal estate 
whatsoever to Markland and others, upon trust, as soon 

as might be after his deaths to call in and receive all 

■ ' • ■ ■- — 

^ Reported in a note in 6 Ve8.528. 



.1 



90 OF THE PERIOD FROM WHICfti 

the money due to him, \rhether principal or interest, 
and to convert all his personal estate into money ; and 
without dellsiy, and with all convenient speed, to lay out 
and apply the whole of all such monies, and the interest 
thereqfto accrue mid accumulate in the mean time, in and 
fbr the purchase of freehold lands and tenements of 
inheritance, upon trust to convey the same to the 
use of R. E. for life, without impeachment of waste ; 
remainder to trustees to preserve, &c. ; remainder 
to hii^ first and other sons in tail male ; remainder to 
B. E. for life ; with remainders over, and appointed 
the trustees executors. And by a codicil, the testate^ 
gave ftdl power to the trustees either to continue or 
to cdl in and lay out again, until proper purchases 
could be found, all or any part of his money at interest 
on such security, real or personal, or funds, as they 
should think proper. The testator died without altering 
his will ; and, subsequently, on the death of R. E. the 
first tenant for life without issue, B* E. brought Ms 
bill, praying (inter aUa) that he might be declared 
entitled to the interest of the residue of the testator 
Henry Entwistl^s personal estate, from the death of 
R* j£« 

Upon the Master's report it appeared, that the first 
tenant for life had possessed a considerable part of the 
personal estate ; and agreed to sell real estates of his 
own to the executors, to the uses of the will j and that 
there had been an opportunity of lajdng out part of the 
personal estate, which had not been so laid out ; and 
that several parts of the personal estate were out upon 
mortgages, on which it had become impossible, for want 
of heirs and persons abroad, to get in the money. The 
cause coming on for further directions, it was declared, 
that the personal estate of the testator, Henry Entwistle, 
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not having been applied, as the same .was got in and 
received, in the purchase of real estates, pursuant to 
the directions of the will, the plaintiff B. E. was entitled 
to receive the interest qf such personal estate^ or qf suck 
paft thereof, which had been got in and received^ and 
not so applied^ Jrom the death ^ R. £• ; and it was 
ordered, that the several sums of interest, which ap- 
peared by the Master's report to have been paid in, 
being the interest reported to have accrued from the 
death of jB. JS., together with the future interest qf the 
otUstanding personal estate of the testator, until the samid 
should be got in and laid out in the purchase of lands, 
be paid to the plaintiff B. JS., when and as the same 
should be got in and received. 

It has been observed ^ that in this case the register 
could not have correctly taken the declaration of the 
principle of the Court as to the interest of the tenant 
for Ufe J for it was inconsistent with the declaration of 
the Court, since it was quite clear from the proceedings 
and the report that the person who got the rents and 
profits, though tenant for life in remainder, got the 
produce of property, which no diligence of the executors 
would have enabled them to collect and get in, as it 
appeared, that several parts of the personal estate were 
out upon mortgage securities, such in their nature that 
though at first probably very convenient securities, 
they had become otherwise, and it was quite imposable 
that they could be got in ; the terms of the will, there* 
fore, connected with the evidence, adverted to personal 
estate cUrected to be got in with all convenient i9|>eed, 
which, so far from being left outstanding througb^ t}i9 
negligence or dilatonness of the executorsi could not 
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by any possibility have been got in ; and, therefote» as to 
that part of the personal estate, the principle in the de- 
cree must have been mistaken. The principle of the first 
part of the declaration was obviously right ; for if the 
personal estate was got in, and not applied, it was 
dilatorinessy which should not prejudice any one. It 
was inaccurate in first supposing all the personal estate 
actually got in, and in the latter part, supposing that 
only part had been got in. But upon the report it 
appeared, not only, that great part had not been got in, 
but that with no diligence it could have been got in. 
The claim, therefore, of JK. JS., the first taker for lif c^ 
was left out. But the decree afterwards proceeded to 
order, that B. E. should have the interest of that part of 
the personal estate which had not been got in. Lord 
Loughborough's opinion must have been, that the em- 
barrassments created by the state of the property made 
impracticable .the general purpose, that the first tenant 
for life should have the enjoyment of the interest of the 
property j but yet the effect might have been, that, by 
giving the tenant for life in remainder the interest, not 
only of that part of the testator's personalty which had 
been got in, but also of that which had not been got in, 
the purpose of the testator might possibly have beeu 
defeated entirely. 

The circumstances, however, of this case were pecu- 
liarlytromplicated and embarrassing; and although relief 
was given to the tenant for life, yet no general principle 
appears to have been, obtained for the solution of diffi- 
culties of this nature: the desirable object of. equity 
seems to have been, to give the tenant for life th^ 
benefit intended him by the testator, without at the 
same time injuring the remainder-man, by wasting the 
property, in peremptorily calling in the testator's per- 
sonal estate, or violating his intentions altogether with 
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regard to th6 accumulation of the inteWiSl? Autil thfe 
entire fund for investment in realty to f)e settled to 
the iases under the will had been coHected ; for it was 
very possible that by this actfUiiiulatioii of interest, thfe 
tenant for life might be deprived of his benefit undJir 
the will altogether ; or, by enfordng^ the executors to 
take all the remedies competent to thctaf for calling ita 
the personalty, might injure the Amd, and lessen the 
benefit intended for the remainder-man. 

At length a case * occiirred, when it became abso- 
tutely necessary for the Court to arrive at some general 
doctrine to solve the difficulty, some general rule to 
regulate claims o£ this nature arising between thd 
tenant for life and remainder-man. The facts were 
shortly these : Francis Sitwett, ifter bequeathing cer- 
tain annuities and l^aciecr, some bearing interest and 
others not, proceeds, in his will, to give all his personal 
estate to his executors, for the purpose of paying his 
legacies, antiuities, &c., and subject and without preju- 
dice to the payment of ^y legacies, annuities, ice, 
directs his executors or the survivor of them, with all 
convenient speed to lay out and dispose of the rest and 
residue of his personal estate in the purchase of manors^ 
lands, tenements, or hereditaments of inheritance in 
fee simple in possession, to be settled as therein after 
mentioned ; and orders that the interest qf such residue 
qf his personal estate should accumulate and be laid out 
in landSf to be settled in like manner as he had directed 
the residuum qf Ms personal estate* The will then 
directed that the estates so to be purchased should be 
limited to the testator's eldest son, S. S.^ for life, with 
remainders to his first and other sons in tail male, &c. 

^ SIpxioett V. Bernard^ 6 Ves. 5^» 

D 
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The testator died leaving a very considerable per* 
sonal property, part of which being out standing oq 
mortgage could not be got in, A bill was filed by S^ S. 
praying the necessary accounts ; and that he might be 
declared to be entitled to the interest of the clear resi- 
due of the personal estate, not specifically bequeathed^ 
so far as such residue had not been laid out in the 
purchase of lands under the will, from the end of one 
year after the testator's death, or from such other 
period as the Court should be of opinion he was entitled 
thereto ; that such interest might be. paid to him, and 
that such parts of the residue as had not been laid out 
in the purchase of lands, might be so laid out accord- 
ing to the will, subject to the payment of certain lega- 
cies, &c.; and that he might be let into possession of 
the estates, when purchased, subject to the annuities^ 
&c. — The decree directed the usual accounts, and pay- 
ment of legacies, &c., and an enquiry, what steps had 
been taken to get in the personal estate outstanding 
upon securities : that the Master should state the clear 
residue, and how it had been disposed of, and distin- 
guish what part consisted of principal, and what part 
had arisen from interest, from the end of 12 months 
after the testator^s death. It appeared by the Master's 
report, that some part of the personal estate was still 

* 

out on mortgage, that the heir of the mortgagee being 
a minor, no proceedings could be effectually pursued, 
that the executors were induced to delay filing a bill 
by a proposal to pay the mortgage by a sale, which took 
place accordingly ; but that many of tlie purchasers 
not being able to complete their purchases, the execu- 
tors had been compelled to receive the money by in- 
stalments, conceiving that more for the benefit of the 
testator's estate than to. file bills; but from the diffi-^ 
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culty of raising money, and other circumstances, a 
considerable sum still remained due. The report like- 
wise stated that the executors had laid out part of the 
personal estate in the purchase of real estates ; one of 
which was purchased from the plaintiff. The question, 
as far. as respects the present enquiry, arose upon the 
plaintiff's claim to the interest of the personal estate^ 
after the payment of legacies, &c., which had not been 
laid out in land, from the end of a year after the tes- 
tator's death : aqd the Lord Chancellor, after having 
stated the necessity of establishing some general rule^ 
equalizing as much as possible the interest of the 
tenant for life, and remainder-man, &c., and reviewing 
very elaborately the cases bearing upon the point, 
which, although they had generally adopted the prin- 
ciple of convenience, yet had established no fixed 
principle, stated his opinion that the question was, 
whether (keeping in view the general clause of accu- 
mulation) upon the whole will considered upon the 
principle of the Court, and the decisions, the testator 
could mean, that, if the property could not be cleared 
in the whole life of the tenant for life, yet the interest 
of the tenant for life was to be wholly disappointed. 
His Lordship then proceeded in his judgment to say, 
upon the whole, if the Court could adopt a general rule 
of convenience, it must be, that it will act upon the 
enjoyment of the tenant for life, at that period, when 
upon its own rule it supposes that the purposes can be 
answered, although the fund i^ not cleared ; and as it 
is impossible to say the tenant for life could have the 
interest of the residue before the time when the fund 
could be constituted, for which purpose, as there arq 
many charges on the testator's personalty, the Court 
generally allows a year; therefore the plaintiff must 

D 2 
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wait one year. But the further question will be^ 
whether he is to wait longer ; and if so, whether he 
must not of necessity wait till the personal estate can 
be actually collected : part may be collected from time 
to time in his life, and he might enjoy the rents and 
profits of the estates purchased with those parts ; but 
it might happen that no part might be got in during 
his life, as if the debts on mortgage were the only part 
of the personal estate, it would then be impossible to 
say when either of those funds could be realized. The 
Court is therefore either driven to take the end of the 
year, ' upon the principle of general convenience, or to 
examine in each particular case what convenient speed 
and reasonable diligence would have done, what iieg- 
Kgence, or the law of the country, or other circum- 
stances have prevented ; and to make those enquiries 
at the hazard of obtaining no clear result. The Lord 
Chancellor therefore considered, that justice required 
that the plaintiff should have the interest from the end 
of the year, and the more so, because he was clear that 
by distributing that justice to him, the essential in- 
terests of the persons in remainder were in reality con- 
sulted, as then, from the death of the tenant for life, 
they would have the benefit of that justice whether the 
fund was converted into land or not ; and if that was 
not done, the rule might press as hard upon them as 
upon the first tenant for life. 

The reader will not fail to observe the absolute ne- 
cessity of imposing some restriction on such an un- 
limited clause for accumulation ; for if the interest were 
to accumulate during the length of time which might 
possibly be requisite to call in the personalty, the te- 
nant for life might be disappointed altogether of the 
benefit intended him } nor would such restriction be ak 
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all detrimental to the interests of the retnainder-man,. 
since, by compelling the executorsi at every risk, to. 
call in the personalty as early as possible, the property 
might be greatly wasted to the injury of the remainder- 
man, and the intentions of the testator very probably, 
defeated. 

But it appears that the grounds of this judgment 
have been somewhat misunderstood ; for, in the case 
of Taylor v. Hibberf^ where a testator, after devising 
lands to uses in strict settlement, gave the residue of 
his personalty to jbe invested in landis to be settled to 
the same uses, it was decided by the Master of the 
Rolls, that the tenant for life was not entitled to the in« 
terest of the residue till one year from the testator's 
death. 

His Honor, the late Master of the Rolls, in his de- 
cision, Eluding to the case of Sitwell v. Bernard^ is re- 
ported to have said, that it appeared to be the intention 
of the Judge who decided that case, to lay down gencr 
rally, that by analogy to the rule by which legatees are 
held entitled in all cases, at the end of one year from 
the testator's death, one year ought therefore to be 
considered, in the absence of particular circumstances, 
as a reasonable period to collect the testator'^ estate;, 
and to invest it in a purchase ; and that whatever par- 
ticular circumstances there might be, rendering the 
difficulty greater or less, it was better to fix one year 
as the time, in which (allowing for the difficulties that 
usually occur) it would be fair to suppose that the re- 
sidue might be ascertained, that being the period at 
which, as the Lord Chancellor observed, *' in the con- 
templation of this Court, the residue would be formed 

c 1 Jaa. & Walk. SOS. 
D 3 
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as residue/*' No such principle, however, as that 
alluded to in his Honor's decision appears to have ac- 
tuated his Lordship's mind ; for in the case of SitweU v. 
Bernard^ J there was an indefinite direction to accumu- 
late, and the reasoning there went only to fix a time at 
which such accumulation of interest should cease, a 
period when the tenant for life should begin to reap a 
benefit under the testator's will ; indeed, had the case 
of SitweU V. Bernard been a precedent for that of 
Hibbert v. Taylor^ it must have been inferred, that be- 
cause an accumulation of interest wA prevented in one 
case, it must therefore be given in another ; such would 
inevitably be the conclusion ; but these cases, so far 
from being parallel, must be considered as the converse 
of each other. 

Again, in the case of Griffith v. Morrison^f where 
J. S. devised his real estates in strict settlement with 
the ultimate remainder to his own right heirs, and gave 
his personal estate to trustees, upon trust, to pay debts, 
legacies, &c., and subject thereto, to invest the same in 
the funds, and the interest to be placed out again half 
yearly as an accumulating fund^ until his personal estate 
could be laid out in real estate^ to be settled to the same 
uses as that of which he died seized, the heir-at-law of 
the testator (all the remainders having fallen in) was 
held entitled to so much of the testator's personal 
estate as had not then been laid out in the pur-^ 
chase of real estate, and to the accumulations on 
the whole of such residue, from the death of the tes- 
tator up to the end of one year afler his death : herej^ 



' 6 Ves. 543. 
f Ubi supra. 
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although the question did not arise between the tenant 
for life and the remainder-man, the insertion of the 
clause for accumulation brought it within the reasoning 
of Sitwell V. Bernard. 

It appears indeed that some time had elapsed before 
the Lord Chancellor had an opportunity of adverting 
to the erroneous notion which had been entertained 
respecting the grounds of his decision in Sitwell v. 
Bernard; at length that opportunity occurred in a cause 
which lately came Before him*, it was one of very con- 
siderable importi^Btce involving property to a great 
amount. ' ' 

A testator devised his lands to A. for life, remainder 
to his children in strict settlement, and gave several 
annuities, and pecuniary and specific legacies, and also 
all his stocks, funds, money, securities for money, and 
all the residue of his personal estate, upon trust, to sell, 
and with all convenient speed to lay out and invest the 
same in the purchase of lands, and forthwith to convey, 
settle, and assure the lands so to be purchased, to the 
uses thereinbefore declared of and concerning his 
estates } with a proviso that in the mean time and, until 
the said trust monies should be laid out and invested 
in a purchase or purchases in the manner thereinbefore 
mentioned, it should be lawful for the trustees to place 
out and invest the same in their names in the public 
stocks, funds, &c., and that the dividends^ interest, and 
annual proceeds arising from such stocks^ funds, ^c. 
should from time to time go and be paid to such person 
or persons^ and be applied to such Uses, intents, and pur- 
poses, and in such manner as the rents and profits of tike 
hereditaments to be purchased with the monies invested 

* Angerstein v. Martin, 1 Turner, 232. 
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thereon would gOf and be payable in case such purchase 
or purchases were actuaHy made. The testator died 
possessed of very large personal property ; and aflejc 
providing for the payment of his debts and funeral ex- 
pencesy and of the legacies and annuities given by his 
willy the interest of the clear residue of his personal 
estate in the hands of his executors amounted to many 
thousand pounds per annum. 

The bill was filed by the first tenant for life, A.f within 
a year after the death of the testator^ against his chil- 
dren the tenants for life in remaindei* and against the 
executors for the purpose of having the question de- 
termined, whether he was entitled to the annual interest 
of the clear residue of the testator's personal estate 
from the time of his death ; or whether the amount of 
such interest during the first year after the testator's 
death formed part of the general residue of the testator's 
personal estate for the benefit of the plaintiff during his 
life, and of the devisees in remainder after the decease 
of the plaintiff. The Lord Chancellor^ in his judgment, 
proceeded to say, I take the cases of SitweU v. Ber» 
nardy Entwistle v. Markland % and Stuart v. Bruere *, 
not only not to govern this case, but to be directly the 
converse of it* In all those cases an accumulation was 
directed, and the intention was, that the intermediate 
rents and profits until Uie purchase was made, should 
form part of the momes to be laid out j no person wait 
to take any interest until the trusts with respect to the 
purchase were completed, and those trusts could not be 
completed until the intermediate profits were laid out. 
In SitweU y. Bernard, the question was, what the Gpuit 

*— M^^ ■ I ■ !■ ■ ■ I !■■ I — ^— ^ I m il ■■ II r I I.I m I M^i ■■—■——»— ^^^■M- 

k 6 Ves. 528. 

1 Cited 6 Ves. 529.; and mentioned in a subsequent part of this 
chapter. 
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was to do^ where the testator dkected the interest to 
accumulate and be laid out with the principal ; and it 
was held^ that the direction for accumulation should 
only operate for one year, and that although the per* 
sonalty remained as personalty, it should at the end of 
the year be considered as converted ; that the beneficial 
enjoyment should be the same as if the conversion had 
been made : and that decision appears to have been 
right, nor was it inconsistent with the preceding cases, 
although the same rule had not been laid down« The 
principle upon whk^ the Court proceeded in that case 
was this, that such a conversion must be made as was 
most for the benefit of all parties, and that by com- 
pelling the trustees to proceed with all diligence to get 
in the personal estate, to arrest mortgages, file bills of 
foreclosure, and sue upon bonds, the accumula,tion would 
in all probability be much less than if more temperate 
proceedings^ were taken. The Court therefore in that 
case, contemplating all the difficulties which belonged 
to such a trust, cut the knot^ and said, that after the 
end of a year the accumulation should cease, and what 

* 

was real should be enjoyed as real, and what was per- 
sonal should be enjoyed as personal. Those cases 
essentially differ from this, in which the testator directs 
that when the personal estate shall be collected, not 
that the interest thereafter to arise sliall be Isud 
out with the principal, but shall be enjoyed by the 
person entitled to the rents and profits : the ques* 
tion th^ is, whether (as the testator has giv^i the 
tenant for life an immediate interest in the real estates, 
and ha$ directed that if in the course of the year an 
estate shall be bought, the tenant for life shall be en- 
titled to the rents from the time of the purchase, al- 
though the year has not elapsed, and has also directed 
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as to the personal estate, that it shall be laid out on mort- 
gage, or in the stocks; a direction which would not com- 
pel the trustees if they found money on good security 
to call it in,) there can be any inconvenience in saying, 
that the tenant for life is entitled to the interest of the 
personal estate from the death of the testator. This 
casie is clearly distinguishable from those which direct 
an accumulation, and therefore, with respect to the in- 
terest of so much of the personalty bearing interest, as 
is not necessary to be applied for the payment of debts 
or legacies, the tenant for life is ^attitled to it from the 
death of the testator. ■ • ' 

Nor is there any ground to say, if the fund for con- 
version be constituted out of residuary personal estate, 
Xh^A. consequently the enjoyment of the tenant for life 
does not commence for a year from the testator's death ; 
for although in the case of Stotty. Hollingworth^, the 
Vice-chancellor said, that it was a legal presumption^ 
that until the 6nd of a year the residue cannot be as- 
certained, and that what is ascertained at the end of the 
year to be residue shall be capital, to the interest of 
which the tenant for life of the residue shall be entitled ; 
yet in the subsequent case of Hewitt v. Morris % where 
a testator after giving several pecuniary and specific 
legacies, gave and bequeathed the residue of his estate 
and effects, upon trust, to turn into nioney, and invest 
the same in the funds, or upon securities; the interest 
to be paid -to A. for life, and after his death, the prin* 
cipal to be held upon trust for his children } the Lord 
Chancellor, having stated^ the question to be, whether 
the tenant for life was to have the intere3t which pro- 
» ■■ ■ I ■ 11 ■■■ ' ' ■ ^ — ■ ■ — » 
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proceeded from the fund, so far as it was not necessary 
to be disturbed for the payment of debts and legacies, 
from the death of the testator ; or whether the interest 
for the first year was to be added to the bulk of the re- 
sidue, held, that the tenant for life might be entitled 
to this interest from the testator's death ; and it is pre- 
sumed, that whether this fund, constituted of residuary 
personal estate, remain always as personalty, or its ulti- 
mate disposition be a conversion into realty; the claims 
of the tenant for life to the interest of it will be founded 
upon the same principle. 

It appears then, that in a question between the 
tenant for life and remainder-man, when by the testa« 
tor's residuary personal estate, a fund is constituted to 
be invested in land to be settled to uses in strict settle- 
ment, with a general clause of accumulation as to the 
interest of the personalty, until called in and invested j 
such clause will be restricted in its operation to a year 
from the testator's death, from which period the tenant 
for life will be entitled to the interest of the fund until 
converted into realty, when he will receive the rents and 
profits. 

That if there be no such clause of accumulation in- 
serted, there is no reason why the residuary estate, if 
clear, and there is no inconvenience in doing it, may 
not be handed over by the executors, and the interest 
of the tenant for life commence immediately. ' 

It may not be improper here fo add, that the resi- 
duary personal property may be of so fluctuating a 
nature, that a considerable increase of it may occur in 
the period between the testator's deaths and the earliest 
and most convenient time of conversion, a question then 
may arise, whether the tenant for life is entitled to any 
benefit from this increase ; whether, in fact> his interest 
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is to take its date from th€ death of th$ testator or from 
the time of the conversion. 

In the case of Gibson v. Boif^ a testator gave all the 
resty residue, and remainder of his goods, &c* to his 
executors upon trust, that they should, as soon as con- 
veniently might be afler his decease, sell all such parts 
thereof as should not consist of money, and should place 
out the sums arising from such sale at interest, and stand 
possessed of the money so invested upon trust, as to 
one moiety, to pay the interest to /• D. for life, and 
after her decease to dispose of the stock amongst her 
children equally ; and a similar trust was declared as to 
the other moiety* Between the testator's death and 
the sale a considerable increase had taken place in the 
testator's property, chiefly consisting of farming stocky 
and the question was, to what interest in the increased 
produce, during the period above mentioned, the tea- 
ants for life were entitled ? And the Lord Chancellor, 
after observing that when a testator gives interest of a 
fund, to be created by a sale as soon as conveniently 
could be, he meant only the interest from the time the 
property could be conveniently sold, decreed that the 
persons entitled for life should have the interest from 
tiie time of the sale, as it had taken place in a reason- 
able time. 

It is submitted, that, upon the same principle, if the 
testator had directed the fund constituted by the pro- 
duce of the sale of his e&cts to be laid out in real 
estate, and settled to uses, in a question between the 

tenant for life and the executor, the tenant &r life 

. . . . . . -^ . ■ • 

would likewise be entitled to the interest of the produce 
arising from (he increase in the period between the tea- 

^ 7 Vcs, 8ft 
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tator's death and the sale of the testator's personal 
estate. 

So, likewise, the personal property of a testator, di- 
rected to be turned into money, in order to be laid out 
in land, may consist of an interest wearing out as a lease 
for years, or an interest at present saleable, but in point 
of enjoyment, future, as a bond to receive a certain sum 
of money^ but which does not bear interest, or a lease 
to commence at a future day ; and in questions of this 
iiature, between the tenant for life and the remainder* 
man, a valuation is fixed, and the tenant for life is en- 
titled to the interest of the capital produced, or sup- 
posed to be produced from such valuation ; so likewise 
where, in the case of a trade, the profits were to con^ 
tinue to* a certain period after the testator's death, and 
then the balance being liquidated to be divided at va- 
rious periods between the partners, the tenant for life 
of tiie fund constituted of such personalty was, during 
the period between the death of the testator and the 
termination of the partnership, entitled to the interest 
at a given fate, and not the profits ; and after the ter- 
mination of the partnership, to the interest of the tes- 
tator's share of the balance, to be paid at the various 
periods, that interest being calculated with reference to 
the circumstance of the balance being paid in at di£fer- 
ent stated periods.' 

If, then, the capital to he constituted by means of 
such interests as are wearing out, and not capable of 
present enjoyment, be by will ultimately directed to be 
laid out in land to be settled in strict settiement, it 
it would seem that the like rules are applicable as to 

■ I > I l ' I ■■ ■! ll <W i ■ II, ■■ II I ■ It « 
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the interest of the tenant for life, until by the purchase 
of land he is able to enjoy the rents and profits. 

It is submitted, that, in the conversion by will of 
personalty into realty, the following conclusions are 
established by the preceding cases : 

1st. That generally this conversion takes effect from 
the death of the testator. 

2dly. That if the fund for this conversion into realty 
to be settled in strict settlement, be constituted by re- 
siduary personal estate, with a clause for accumulation 
of interest until the whole can be collected in a mass 
for such conversion, in a question between the tenant 
for life and remainder-man, the operation of this clause 
will be restricted to one year from the death of the 
testator, when the tenant for life will begin to be. en- 
titled to the interest in lieu of the rents and profits, un- 
til the purchase is made. 

3dly. That if there be no such clause of accumulation^ 
although this fund be constituted of residuary personal 
estate, if it be clear and there is no inconvenience, there 
does not exist any reason why the tenant for life should 
jiot commence immediately to enjoy the interest. 

4thly. That upon the doctrine in Gibson v. Bott^ if 
there be any increase of the testator's personal estate in 
the period between his death and the constitution of 
the fund for conversion, the tenant for life will be 
entitled to the benefit of the interest of that part of the 
fund formed by this increase. 

* 5thly. If the testator's personal estate to be converted 
into realty to be settled in strict settlement should con- 
sist of the partnership of any trade, the dissolution of 
which is to take place, and the profits to be divided at 
stated periods afler his death, in a question between 
the tenant for life and remainder^nan upon the doctrine 

15 
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of Feams v. Youngs the tenant for life will be entitled 
to interest at a given rate, and not the profits until the 
termination of the partnership, and then to an interest 
on the capital due to the testator out of the concern, 
the capital being valued with reference to the periods 
at which the instalments of it are payable ; and if the 
personal estate should consist of any interest wearing 
out or whose enjoyment is future, that a valuation should 
be made at the death of the testator, and the tenant for 
life be entitled to the interest arising from the supposed 
value of such interests, until the produce be laid out in 
land when he will be entitled to the rents and profits. 

Lastly, we may add, that if the money to be settled 
be invested in stock until a convenient purchase in 
land be found, as a Court of Equity cannot apportion 
the dividends, if the tenant for life die in the middle of 
a quarter, the interest of . the remainder-man will com- 
mence from the receipt of the last dividends, for- by 
act of parliament the dividends on stock are made 
payable on certain days, therefore these dividends, are 
like rent, and distinguishable from interest of money ; 
and it will be the same though the interest and dividends 
were directed to go as the rents and profits would in 
case it was laid. out in land j and although it was sup- 
posed that under the statute of 11 Geo. 2.^c. 19., the 
dividends ought to be apportioned between the personal 
representatives of the tenant for life and the remainder- 
man, yet that act only applies to demises and leases de- 
terminable on the death of the tenant for life ^ j but if 
the money be laid out in mortgage securities, the tenant 
for life will be entitled to an apportionment, for the 

<i Wilson V. Harman, 2 Ves. sen. 672. Rashl^h v. Masters, S 
BrOcC.C. 99. Sherard v. Skerard, 3 Ath 502. 
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interest on a mortgage becomes due de die in diem^ and 
a mortgagee may at any time call in bis mon^ and 
receive interest up to tbe day, because no particular 
time is fixed. "" 



11. As to the period from which a conversion by 
will of realty into personalty may likewise be supposed 
to commence. 

It is evident that on account of the real estate to be 
converted not being of so general and indefinite a nature 
as personal property, there will not be in this consider- 
ation the same difficulties as in the preceding sectioiu 

When land is once impressed by will with the cha* 
racter of personalty, the person entitled to the interest 
of the fund arising from the produce will likewise be 
entitled until sale to the rents and profits, which wiS 
not therefore go to the heir ' ; and as a Court of Equity 
considers that to have been done which ought to have 
been done, a direction to sell a real estate with all con« 
venient speed after the death of a testator, is friimd 
facie a direction for an immediate sale. ' 

In the case of Casamqjor v. Strode^ W.S. devised real 
estate to trustees upon trust, << as soon as conveniently 
may be after my death'' to sell and dispose of the same# 
by public or private sale, and to stand possessed of the 
proceeds on certain trusts for several persons respect^ 
ively fpr life, and after their respective deceases for 
their children. The decree declared that the devisees for 



■w— r 



» Edwards v. Countess of Warwick^ 2 P.Wms 176. 
• Yaies v. Compton, 2 P.Wms. 308. 
Fitzgerald v. JervoisCf 5 Madd^ 25. 
« Reg. lib. A. 1809| Aug. 17^ fol. 1275, cited in note 19 Ves. 390. 
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life named in the will were entitled to the rents and 
profits of the real estates thereby devised from the 
death of the testator. 

But where there was a direction to sell an estate with 
all convenient speed after the death of a tenant for life 
(who was in under the will), and certain legacies were 
bequeathed out of the produce, bearing interest from the 
death qfthe tenant for l{/e, and the residue of the money 
to be invested in the purchase of public stocks or funds, 
or government or real securities, upon trust, to pay the 
interest to A. and his assigns for his life, and after his 
decease then over; the case was considered still stronger, 
and the life-interest of A. was held to commence im- 
mediately on the death of the tenant for life, notwith- 
standing that the estate was not sold by the trustees, 
and the person entitled to the interest for life was held 
to be entitled, (on keeping down the interest of the le- 
gacies,) to the perception of the rents and profits until 
a sale could be made : here, indeed, the circumstances 
were evidence that such was the actual intention ; for as 
the testatrix did not contemplate that intermediate rents 
would arise, she directed interest on the legacies from 
the death of the tenant for life to be paid, not out of 
the rents, but out of the trust-monies ; and it was a rea- 
sonable inference, that, as those, who were intended to 
take interests for life in part of the produce of the sale^ 
took expressly from the death of the tenant for life, the 
testatrix must therefore have intended that A.^ who took 
for life the interest of the residue of the produce of the 
sale, should take equally from the death of the ten^tibr 
life." . . 

It must, however, be remarked, that in this case, if it 

f Fitzgerald y. Jerooise, 5 Madd* 85. 
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coil Id have been considered that the testatnx died in- 
testate as to the interim rents and profits before sale, A. 
would have equally taken them as heir at law ; yet the 
grounds of the decision do not appear to be placed upon 
that circumstance^ but upon the principle, that, as the en- 
joyment of the legacies raiseable out of the produce of 
the real estate on the death of the tenant for life, was to 
commence immediately on that event, so likewise was the 
«enjo3rment of the interest of the residue of the produce. 

Where real estate is devised to be converted, or sold 
for the purposes of distributing the money. Lord Thur- 
low, in the case of HutcMn v. Marmington ^, says, " it 
is clear it will neither depend upon the caprice of the 
trustee to sell, for that would be contrary to all com- 
mon sense, nor upon his dilatoriness ; in some way it 
may be sold immediately : but it is not necessary to 
enquire when a real estate might have been sold with 
all possible diligence, for it might be the very next 
day, or that very evening ; and therefore the Court al* 
ways in such a case considers it as sold the mAnent the 
testator is dead : for where there is a trust, that which 
is ordered to be done is in equity always conridewd as 
actually performed." 

The truth of this generic proposition relying oh so 
fundamental a maxim of equity, is unquestionable, arid 
the soundness of it has been admitted by Lord Eldbn % 
and Sir William Grant. * 

Nor will any unlimited power given to the trustees 
for sale affect the general application of this rule ; for 
in the case of Walker v. Shore ^ where there was an 
absolute and arbitrary discretion given to the trustees 
to convert, it was held that the tenant for life of the 
interest of the produce was not, on that account, tabe 



y 1 Ves. jun. 366. » Sitxjoell v. Bernard^ 6 Ves. 536. 

a Elmn V. EMn^ 8 Ves. 556. ^ 19 Ves. 387. 
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debarred during the pleasure of the trustees £r6m a 
perception of the benefit intended him by the testator's 
will, as some definite period ought to be fixed by Courts 
of Equity, at which a sale; if not made, ought at least 
to be considered as made. The facts were these : A 
testator left all his copyhold estate to his executors 
up<m trust that they should at such time and in such 
manner as they should think proper^ make sale thereof, 
and place the money arising from such sale upon such 
securities as they should think proper, and pay and 
^ply the dividends and produce thereof to the sole 
and separate use of J. W. for her life, independent of 
her husband, or his debts and engagements ; and after 
her decease then over. The testator died, the copyhold 
estate was not sold immediately on his death, as the. 
tenant fbr life, and those in remainder had entered into 
an arrangement to postpone the sale to a more advan- 
tageous opportunity, in consequence of which it was 
brought before the Court, and the Master of the Rolls 
express^ himself, that, although the direction to the 
trustees in this case was not, as it usually was, to sell as 
soon as conveniently might be, but at such time, and in 
such manner as they should think fit, yet this circum- 
stance did not make the right of the tenant for lifeentirely 
dependant upon the time at which the sale should ac- 
tually take place ; as it was impossible to say, that the 
trustees might arbitrarily postpone the sale to an inde- 
finite period, placing the tenant for life and those in 
remainder in a totally different relative situation from 
that in which they would have been had the sale been 
made with reasonable diligence; and therefore it was 
doubtful whether the Court could usefully attempt in 
each case to ascertain the precise period at which, in 
the exercise of a sound discretion, the sale ought to 

E 2 
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have been made : even under words of such apparently ^ 
large discretion, it would be necessary to decide upon . 
the respective rights of the tenant for life, and the. re-' 
mainder-man, by some fixed rule, and to hold the^coiv- . 
version to have been made at some given period, justaa 
much as if the trustees had been directed to sell with 
all convenient speed.: in this case ad the estate was 
very much underlet (the rental being only 32/*) it wa». 
considered advisable that the sale should be post^; 
ppned until the leases should be nearer expiring: at. 
the time when part of the estate was sold, it brought, 
upwards of 24,000/. and the remainder was valued at; 
15,0002^ and if the whole had been sold at this death 
of the testator it would not have realized more than; 
9000A ; when the tenant for life was apprized of .the> 
real value of the property, she brought a bill praying: 
to have the interest of the money the estate would: 
have fetched at the testator's death, and likewise in-^ 
terest upon that interest as a compensation for her loss; 
until the sale j but the Master of the Rolls considered, 
her as bound by the arrangement, that she was oi;ily 
entitled to the rental upi to the time of the partial sale^: 
from which he gave her the interest of the produce pf; 
that which was sold, and of the value of that which; 
remained unsold. 

But. although the real estate is generally considered: 
as sold from the death of the testator, yet he hp^, 
the power of making, by any express form of words,;; 
or clear indication of intention, the vesting : o£ . ac 
benefit arising^ from, the produce of real estate, tp 
depend upon" any contingency he may think proper, 
proWded it be not in other respects unlawful. Ip a 
case % cited by the Master of the Rolls, %n estate was 

. — _ " V.;:..' ^ : 

^ Faulkner v. Hollingsxjoorth. cited 8 Yes. 558. * 
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devised to be sold, for the purposes of distribution of 
the money arising from the sale^ into four equal shares ; 
and there was a proviso, as to two of the legatees, thai if 
either of them should die before the estate should be soldi 
end the purchase money received by the testator's trustees^ 
the share of the deceased legatee should go over. . . A 
decree was made directing a sale, and an agreement 
was entered into for s^e,^and the purchaser having 
paid off a small mortgage on the estate^ was let into 
possession, paying 4 per cent, interest on hm purchase 
money. 3efore the agreement was carried into execu* 
tion, or the sale completed, one of the legatees died ; 
sometime afterwards the other legatee died i but it ap- 
peared that on the day the purchaser was let into pos- 
session, the surviving legatee had signed a receipt for 
a considerable sum as part of her share : the money had 
not been actually paid, but she took it so. A bill was 
filed by the legatees over of the respective shares ; but it 
was insisted, on the part of the executor of the l^t sur- 
viving legatee, that the estate ought to be considered 
^completely sold, and the purchase money as paid in 
her life. And the Court decreed, as to the ishare of 
the' last surviving legatee, that it had become a vested 
interest, and the interest of the other legatee , was de^ 
creed to be paid to the legatees over under the proviso 
in the will. . 

So, also, in a subsequent case"^, when Cl\£., devising 
certain estates to his wife for life, upon condition- of her 
releasing hler right of dower on the other estates, with 
a direction, that as soon after her death, or refusal to 
release dower, the estates so devised to her for life 
should be sold, and the monies arising therefrom, and 
the rents and profits until sold, divided between his 

■ ' « I I • ■■ i ■ II I I ■Ill ■■<i^i— y^— ■i.^Mi— i*i— ^y 
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five nephews, share and share alike, at such time as the 
sale should be completed, in case they should be then 
Uving ; but in case any of them should depart thb life^ 
either in his lifetime, or before the sale should be cinxb- 
pleted, the interest of the nephews was given over to 
their respective issue. The widow, in compliance with 
the will, released her dower ; and before the sale of the 
estates, but after the death of the widow, one of the 
nepliews died, leaving children ; and the question was^ 
whether the nephew, having survived the widow, took 
a vested interest in the produce of these estates; or 
whether, as he died before the sale, his children should 
have the share originally intended for him ? And the 
Master of the Rolls decided, that the nephew dying before 
the sale did not take a vested interest in the produce. 

If, therefore, the testator has expressed any inteiii- 
Hon as to the time when the conversion of real estate 
into personal, for the purposes of distribution, is to be 
considered to take effect, such an intention, howeva: 
difficult of execution, will controul the generality of thjC 
rule above laid down by Lord Thurlow in the case of 
Hutchm y. Mamington before alluded to« 

i3ut if a will directs a conversion of realty into per- 
sonalty, for the purpose of giving the interest or divi- 
dends of the produce to A. for life, and after his death 
to transfer the capital to another, with a general clause 
of accumulation of the rents and profits until the sale 
of the real estate take place, it appears that the pro- 
bable constructi(ni of the Court would be to confine the 
operation of the accumulation clause to the period of 
one year from the testator's death. 

In the case of Stuart v. Bruere"^, where the trust on 
which lands were directed to be sold, was declared to 
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b€^ that they (the trustees) should, as soon as con^r^ 
vemently might be after t;he testatrix's decease^ sell the 
same, and out df the money arising thereby, and the 
relets and profits accruing before such sale, pay and 
^cha.rge certain incumbrances, and place out the re- 
fioainder of all ^uch profits of the said premises untit 
such sale on government securities, and pay the in* 
t^rest and dividends of such government securities unto 
the plaintiff &}f life, and after his decease to his son or 
8<Hi8^ j£ more than one, equally foi: life y and after the 
decease of the son or sons to transfer the securities as 
therein mentioned. After the death of the testatrix. 
the pl^ntiff, who was her heir at law^ by his bill in- 
sisted that he was entitled to receive the rents and 
profits, of the real estates^ and the dividends of the 
money in the funds from a reasonable time after her 
deeeasCf and that they ought not to be considered as> 
principal to be laid out upoii the trusts of the will un- 
til all the estates w^e spld*^^ By the decree the sales 
were ordered to be made, and the money to be laid out 
according to the will ; and the title of the plaintiff to 
the interest, of the fuM was declared to be constituted 
by the decree* The sales halving been delayed^ the 
plaint:^ presented a petition to the Chancellor, insist-- 
ing that, under the circumstances, the general intention 
being, that he should Iiave the beneficial interest of the 
fund for his life, he ought not to be delayed in the per« 
ception of that benefit by the non-execution of the 
trusts i and that the rents and profits of the real estate 
ought not to go to tlie capital^ nor the sales to be 
delayed, when that intention was clear : but Lord Lough- 
borough held, that the petitioner was entitled to receive 
the rents aind profits, making the necessary abatements 
for debts, &C.. from the period of the first decree, and 

• E 4 
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not from the period of one year after the death of the 
testatrix. Lord Eldon, however, adverting to the prin- 
ciple upon which this period was fixed, said', that 
although it happened that the difference in time was not 
much, yet the difference in principle was very material ; 
for Lord Loughborough, by his order, made upon the pe- 
tition and a report of the state of the funds, notwith- 
standing the language of the decree was that the rents 
and profits until the sale, and the interest and dividends 
of the stock until converted into money, should go to 
form one fund, the interest of which the plaintiff was 
to take, considered the sales as made^ in the view of the 
Court, by the decree which ordered them to be m^e, 
and, taking care to reserve a sufficient fund for debts 
and legacies, gave him the rents and profits and the 
interest of the fund unconverted from that period j 
which, in point of fact, was supposing that there was a 
principle in the justice of the Court requiring him to 
consider that as done. When it was ordered to be done ; 
that is, from the date of the decree when procured ^ dif- 
fering from Lord Thurlow, who considered it as order- 
ed to be done jfrowi the death of the testator. But it is 
not the right rule to say, that when a decree is obtain- 
ed, directing a trustee to do some act, the time is that 
of the decree ; for the language of the decree is no more 
than the language of the will : the Court orders it to 
be done only because the testator ordered it tabe done ; 
and can never intend thai the decree^ because the money 
was not laid out in convenient time, is to give date to the 
enjoyment of the proper^, as if it had been laid out in 
convenient time ; since if the trustees have not done whitt 
they ought, the Court orders it without prejudice to the 
interest of the persons entitled, as if it had been done. 

' ■! ■■ ■ ■ 111! I ■ ■ I ■ . . I ■ I I I ■ I I l» ^^if »»^— ^ 
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In this case there were words pointing to an accumu- 
lation, although, indeed, altogether so ambiguous as to 
leave it extremely doubtful whether the intention was 
to postpone the enjoyment of the tenant for life, or to 
encrease for the benefit, of the remainder-man, . that 
fund, of which, at some time or other, the tenant for 
life was to have the enjoyment* It appears that Lord 
Eldon's opinion was, that Lord Loughborough gave 
the interest prior to the end of the year, because, pro- 
bably, he saw in the report that he could have pro- 
vided for the interest of the debts and legacies at the 
time of the decree. 

• Hence it is clear that no general principle meeting 
with the approbation of the present times could be de- 
duced from this case, to regulate the decisions in simi- 
lar instances : but, whether it be personalty directed to 
be converted into realty, or realty into personalty, with 
a general clause of accumulation, in the one instance, of 
the rents and profits, in the other of the dividends, un- 
til the conversion had been duly effected j as well the 
interests of the tenant for life and remainder-man are 
alike consulted, and the intention of tlie testator pro- 
moted, by confining the operation of the accumulation 
clause to the period of one year from the death of the 
testator. 

It is therefore submitted, that in the conversion by 
will of realty into personalty : — 

Istly, That, generally, this conversion must be con- 
sidered to take effect from the death of the testator. 

Sndly, That a conversion to be effected " with all con- 
venient speed,'* will likewise be considered as effected 
from the testator's death j nor will words of absolute 
power to the trustees to convert at their discretion en- 
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able them to delay a sale of the testator's real estate to 
an unreasonable period. 

drdly. That the enjoyment of the interest under this 
'Conversion may be deferred by the intention of the tes- 
tator when clearly expressed ; when the postponement 
is not for an indefinite period. 

4thly9 That a general accumulation clause (^ the 
rents and profits until sale, will, in a question between 
the tenant for life and remainder*man, most probably 
be restricted to one year from the testator's death. * 

Stilly f That unless such accumulation clause be 
added, there will be no reason why the tenant for life 
o£ the interest of the fund to arise from such ccmver- 
sion should not enjoy the rents and profits until sale. 
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CHAP. IV. 

or THE COKI^UBKCES OF A CONVERSION OF PERSONALTY INTO 
RSIALTY*—*. EFFECT OF THE STATUTE OF MORTMAIN ON MONEY 
DIRECTED TO BE LAID OUT IN LAND. -^SUBSTITUTION OF 
LAND FOR MONEY COVENANTED TO BE INVESTED, &C. 

From the paiod at wMch the conversion of property 
may be considered to have beea efiected, we are 
naturaUy led to the consideration of its consequences. 

We have isaid that equity considers real estate, or 
persoital, as that species of property into which it is 
directed to be converted^ and as it is the course of 
succession and titie law of descent which are the true 
i^araotetistios o^ and constitute the proper difference 
lietweexi, re^i estat&and personal, so we shall endeavour 
to ascertain^ by &ese incontestlble proofs, the transub- 
Jstantiation which, in the eye of equity, the property has 
undergone. It will; then, be apparent from an inspection 
4if the -cases,! that mon^ will as strictly adhere to the 
principles of real estate in aU its various devolutions 
and coipplex limitations, as land will to the laws by 
which personal estate is regulated. 
. / &i the {^esent chapter we shall excludvely con&ider 
the effects of a conversion of personalty into realty ; as, 
when once money is impressed with the character of 
realty, it will be chargeable, transmissible, and descen- 
dible as such, until that impression has been duly 
removed } the means of doing which will be discussed 
in the concluding chapteri 
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It has been long ago decided that money to be Imd 
out in land is not subject to the payment of debts by 
simple contract, but considered as actually converted * ; 
and in the case of Trelaxmey v. Booth \ this equity was 
carried to a great extent : A. had advanced to B. the 
sum of 500/. upon a promissory note, upon an assurance 
by B. that he was entitled, under a decree of the Court 
of Chancery, to the sum of 4000/., which had been 
lately bequeathed to him ; B. died soon afterwards, and 
his representative refused to pay the 500/. ; in conse- 
quence of which A. brought his bill against him for the 
money: but it appeared in the cause that the 4O00L 
was not merely as a pecuniary legacy, but directed to 
be laid out in land, and settled upon B. in fee, and as 
the decree was in pursuance of the will, the Chancellor 
dismissed the bill, remarking, that although this was 
a case of hardship, he could not break through so 
established a rule of Court as to let in the simple con- 
tract creditor on money devised to be laid out in land% 

But although simple contract creditors have no claim 
on personalty when under the impression of realty, yet 
it is, as land, subject to bond debts ^^j and simple contract 
creditors will be allowed to have the assets marshalled; 
for, notwithstanding the doubtful manner in which Lord 
Harcourt delivered his opinion in a case ^ where a sum 
of money was put into the hands of trustees upon mar- 
riage, to be laid out in lands to be settled in strict 
settlement, the wife having died leaving issue a son, 
and the husband also dying before the money was laid 



» La'aorence v. Beverley^ 2 Keb. 841. Pembroke v. Baden, 2 Ch. 
Rep. 115. 2 Vera. 52, 
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^ Fulham v. Jones ^ 7 Vin. Abr. 44:» 
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out, devised all his estate, both .real and personal, to 
trustees during the minority of his son for his benefit ;. 
and in case he died before the age of twenty-one, gave 
several legades and the residue of his personal estate 
to charitable uses; the son died before twenty-one j the 
creditors brought a bill against the husband's executor 

and brother, who claimed the trust fund as real estate, 

♦ 

and not subject to debts by simple contract ; it might at 
first be thought that he considered the fund as subject 
to simple contract creditors, yet it appears from the 
Register's book, that Lord Parker, in I720, (when the 
cause came on to be heard, and the Master's repbrt had 
been received,) held, that the resort of the simple con* 
tract creditors was confined to so much of .the trust 
fund only as bad been previously exhausted by the 
specialty, creditors out of the personal estate. 

Where^ a sum of money was to be laid out in lands to 
be settled in strict settlement, charged with the sum of 
^K)OOL for the portions of younger children, and there 
was ipserled a ^ proviso that until a proper purchase 
could be found the trustees might inve^ the sum to be 
laid out in -any public or parliactientary funds; the 
tiiustees, after the marriage, invested the trust fund, ia 
South Sea lottery annuities, and by the great lo^^es the 
fund was reduced to nearly one-half of the original sum} 
it was decreed that the residue should be laid out in the 
purchase of laxkds to be settled, .and that the younger 
children ^lipuld abate their claims on ,tbe ^000/^ pro- 
portionably to the loss incurred during the investment 
of the fund in the South Sea lottery annuities. * 

Money thus ipapressed with the character of land is, 
in analogy to real estate, subject to tenancy by the 

f Chambers v. Chambers^ Fitz. 127. S.C. Mos. 333, 
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courte^ ^ aSf where A. devised 300/L to be laid out by her 
executrix in lands, and settled to the (Hily use of bar 
daughter Mary and her children ; if she died without 
issue^ then ov». She was married to i3., by whom she 
had a child ; and on die death df the mother and child, 
J3. brought his bill to have the money laid out in lands, 
and settled on himself for life, as being tenant by the 
Gourteisy ; or in lieu of the profits of the land, to have 
the intet^est of the money during his life : and the 
ChancelW decreed die money to be considered as 
lands, and the plaintiff to have the interest and proceeds 
thereof for his life, as tenant by the courtesy. This 
decffiion has always been approved of in cases requiring 
the application of a similar principle ' \ still, however, i€ 
is necessary that diere should be an equitable seisin in 
the husband of the trust fund ; for if it is set apart &a* 
the sole and separate use of the w^e, then, as the hus- 
band could neither come at the profits nor possesinkm^ 
there cannot be any seisin in die hudl>and either ai 
law or in equ]4;y, and he could not therrfore be ai» 
dtled to be tenant by the courtesy. ^ 

It has, howler, been decided, that afthough the 
husband is entitled, where there is an equitabte scnsiB 
Mily^ to be tenant by the courtefiy-of a fund impressed 
widi reaf uses, yet the ym&b i^ not likewise endded to 
herdowerJ 

So, Hkewiise^, in compliance with l^e rules of fed 
estate, '^'^e may bea qs^ecies^ of possessto^^ fi^tris of fins 

• • • 

mi^Amm ^ t ■ I I r ^i^^iAi^i^^i ■ i n > ^m^i^fi^^^t^ i i n Bill mm^^m^tmrnmrn^mm^m^ti^immmmtmim^i^t^i^'mm^l^' 

f Smeetajopley* Bindon, ^Vern. 6BS. ^ 

8 Ottoai^ V. Hudson f 2 V^rn* 583. Fletcher y« AsKbumerp 1 Bro. 
C*C; 498. Cunnin^hcmrv* Moody ^ 1 Ves. sen* 174. Dodson ir. JHoy, 
S B^o. G.C. 407. 

» Hearle v. Greenhani^ 2 Vera. 695. 

* CraUree v. Brmikt 3 Atk. 687. D^Arcy v. -Btefe, 2 Sch. & Lef. 
389. -. ' 
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realiziiig trust fund ; for where^ by articles of marriage, 
&00L wai^ agreed to be laid out in the purchase of free- 
hold htnds ^inheritance, to the use of the husband for 
life i remainder to trustees during his life to pres^rve^ 
&c. ; remainder to the wife for life ; then to all dnd 
every other child or children of the marriage, for such 
estate, &c* as the husband and mfe^ &c. should ^i* 
point, and in de&ult oi a jdint appointnleM; tb be 
equally divided amongst the children, if more than- <»i^ 
as tenants in common, witt^ cross remainders^ and be- 
nefit of 8urviv<Hfship ; if but on^ then to thift child ill 
tail ; and in^ default (^such i9su^ to ^ husband, hid 
heirs, and ass%ns for ever. They had is$uieone daugh-^ 
ter, who married the defendant : there was no appcdnt- 
ment; the trusted piud the 5002. to the defendaht mA 
hiit W^e^ who received it as- mon^, fbr which ^ tdj&BJ9& 
was given; reciting the articles; The bill was broiight 
by a daughter by a seo^d marri^e^ against the de^^ 
fendant, the r^resentative of his wife,^ the daughter hy 
the fii43t Miarriage; fik diis ^00/., praying that it migi^ 
be considti^ned a» land; and that, as the tev^ersion in ffee 
vested ill the father, her hal^s&ter coittinuitfg %eikant 
nH feail duflAg her life was never se^ed in pcttlsessidit 
of tbat reversiDn t Andi^cii the i^estion^ whdthte^ this 
ieWnibii to Veisteld in the father 06uld di^scend to lAci 
sister of the half bloocV the Lord ChandellOr lield tb«f 
it mfighib; for wheire ^t clothed with possession, it M^ 
lows th6 nite of poss^sio fi^trls, idthough ift was iiet 
exactly the same case. * 

As legacies charged upon this realissihg trust Aifld 
are of the same nature as when ehai^ged upon r^ 
estate, the rules-of ccmstruetion are the-samey and-they 

^ Cunningham v« Moody ^ 1 Ves. sen. 174*. 
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Willy in the event of the legatee dying in the testator's 
lifetime, sink into the fund in favor of the heir at law^ . 
as iu the case of the Attorney General v. Milner^ j. 
where A. 8*9 by. her will, amongst other legacies, gives 
to three tru^ees 8000/. upon trust that the^r should . 
dispose thereof in the purchase of lands of inheritance 
in fee simple, to be settled to the use of her. grandson 
T. M^, and the heirs of his body ; and for defavdt of 
such issue, directed the trustees to convey the same: to. 
the drapers' company, upon trust that they should, 
within three months after the estate should be con*, 
veyed to them, by mortgage or., sale qf some part there': 
off raise and pay to £. L., her nephew^ 2000/., which she 
bequeathed to him in case qf the death qf her grandson 
without isstde /and that they should dispose of so much 
of , the rents of such estate, after payment of the 2000^ 
as therein was mentioned. JE. L. died : then T. Mw 
died also without issue : And the question was, whe^er; 
this legacy of 20002. was lapsed, as E. L. died before 
the contingency happened ; or whether it was trans- 
missible to his representative? And the Master of thi^ 
Rolls considering the 8000/. to be laid out in land as 
laud, was clearly of opinion that it, was a legacy charged 
OQ real estate, on a contingency which had never hapn 
pened, and that it must therefore sink into the residuq^ 
for the benefit of the heir; for if it is a rule that a 
legacy out of land, given as a portion to a child whq 
dies: before; the contingency happens, shall go to thq 
heir, and not to the representative of tlie child, k 
fortiori shall the legacy payable out of land observe the 
same rule when given to a stranger. 

i3Atk.lll. 
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And so, in its transmissible qualities, money thus 
impressed with the character of land, equally re- 
sembles real estate; for an infant cannot dispose 
of it by will, but must consider it as land ^ ; nor can 
a feme covert pass her interest in such an estate 
without examination in a court of equity ; for as no 
fine or deed of appointment by her can be efiectual, 
this money being entirely a creature of equity, it can 
only be bound by a decree of the court"; nor can a re- 
covery be suffered of it ; but any conditions which are 
imposed on the fund may be barred by articles of 
agreement between the parties interested.^ 

Nor is it necessary that a will, in order to pass the 
realizing fund, should particularize' the locality of 
real estate, as it will pass by a general devise of 
real estate. The case of Lingen v. Sowrcn/^ ap- 
pears to be one of the earliest cases, in which this 
point was indirectly decided: there, by marriage 
articles the husband agreed to add 700/. to the wife's 
portion of 700/. ; and the securities for these monies 
were assigned to trustees, and agreed to be invested in 
land to be settled in strict settlement. The marriage 
took effect, and there was no issue. The husband by will 
devised some lands to the wife, the rest of his real 
estate in the county and city of York and elsewhere in 
Grreat Britain he devised to «7. 8^ and gave his personal 
estate and all his securities for money to his wife, whom 
he made executrix, and died leaving many of the secu- 
rities unaltered, but some of the money had been put 

^ Carr v. EUiion, 3 Bro. C.C. 56. Duchess of Buckinghamshire 
V. Sh^ldf S Bro. P.C. 148. Bows v. Shqftesbury^ 5 Bro. P.C. 144. 

" Benson v. Benson^ 1 P. Vfms. 130. Walker v. Define^ 2 Ves. 
jun-no. 

• PuUen T. Ready^ 3 Atk. 587. p 1 P. Wms. 172. 

J 



6Q OF THE CONSEQUENCES OF A CONVERSION 

out upon Other securities; in trust for the husband, 
his ea^ecutors and administrators ^ the question was, whe> 
ther these securities passed as personal estate to the wife ? 
and the Lord Keeper decided, that the articles had, in 
equity, changed the nature of this money, and turned i^t 
as it were into land ; and therefore, as to so much of the 
1400/. as was subsisting upon the securities on which it 
was originally placed, or on any other securities where 
no new trusts had been declared, it ought to be consider- 
ed as real estate ; but as to so much as was called m 
by the testator, and afterwards placed out in securities 
of a different nature, it should be taken as personal 
estate. 

So likewise in the case of Guidot v. GtU,dot\ the gene^ 
rality of the words was held to include a fund of this 
nature in the devise of real estate ; and in answer to 
the objection, that the lands do not lie any where, fx 
they were not as yet purchased, it was said, money was 
in equity like bona notabilia in the Ecclesiastical Cottrt, 
which must be either in the diocese of the Bishop, 
where the person dies, or in the diocese of the Metro- 
politan, if he was possessed of money in different places ; 
so that it was either in money or on mortgage,- and 
therefore the word elsewhere certainly included it.^ 

So also where A.^ previous to his manuage, agrees to 
lay out the sum of 5000/. in land to be settled on A. ibr 
life, remainder on wife for life, remainder to A. in fee. 
The maiTiage tods: effect, and there was no issue. A. 
died without having made any disposal of his rever- 
sionary interest in the 5000/. ; the sum having been laid 
out on mortgage, descended to his heir-at-law, wiio, by 
bis will, gave certain specific lands, &c. and aUolber 



<i 3 Atk, 254. 

' Et vide Potter v. Potter, 1 Ves. sen. 4S7. 
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^^s mesmageSy lands, tenements, and hereditaments what* 
soever and tf>heresoever situate, and not therein by him 
given or devised : To hold, &c») and he gave all his lands 
which he had in mortgage to his wife, whom he ap- 
pointed amongst others executrix of his will. And on 
the question, whether this 5000/. to be laid out in land 
should pass as land, or go to the legatees of the per« 
sonalty? the Lord Chancellor considered that there 
wm no difficulty, but that this must be considered as 
land } he also added, that if the testator possessed 
estates in different places from those described, it might 
have afforded an argument that it was descriptive of 
locality } but here he has added the words lands, tene- 
mepts, and hereditaments whatsoever and wheresoever.' 
In the case of Hickman v. Bacon \ where money upon 
marriage was agreed to be laid out and settled upon the 
(trusts therem mentioned, viz. to the use of A. for life j 
remainder to preserve, &c. ; remainder to the intent that 
Jl/$ wife might receive a rent-charge ; remainder to the 
use of the trustees for raising portions for younger chil- 
dren of the marriage ; remainder to the use of the first 
mid other sons in tail male j remainder to A. in fee. The 
mpney was invested in South Sea annuities until a 
prc^r purchase could be found. A died without is^uc; 
male, having duly executed his will, by which he gave 
$41 his manors, messuages, lands, tenements, and here- 
ditaments in England in possession, in reversion, remain- 
der, expectancy, or otherwise howsoever, with their ap- 
purtenances, to his eldest daughter the plaintiff, for life, 
remainders over. The plaintiff brought her bill to have 
the $outb Sea annuities considered as land, and so to 
p^^s under the general devise in the will ; and she was 
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held entitled to a life^state in the fund directed by 
the settlement to be laid out in land. But it must be 
rtoiembered, that the will should be executed by three 
witnesses, or otherwise it might be considered partly as 
evidence to pass the fund as money and not land^ as 
we shall see hereafter. 

But although this realizing trust-fund will pass by 
will under the word *' hereditaments," yet it would 
appear, that in the execution of a power by deed, dis* 
posing of money so characterised, a word of such ge« 
neral import will not be allowed to pass it ; for in the 
case of Brent v. Tyndall ", 28th June 1782, before Lord 
Thurlow, where a testator had devised his real estate 
in strict settlement, with power of jointuring all or any 
part, and had directed his personal estate to be applied in 
the purchase of lands, to be settled to the same uses, and 
a tenant for life had in pursuance of the power limited 
to his wife by specific descriptions all the'de vised estates, 
and had added, ** and also all other the messuages, here- 
ditaments, and premises, of him the sdd H. B. C. Brent, 
whereof or wherein he was then anyways interested in 
or entitled to, by virtue of the said recited will of the said 
H. Brent the testator, or otherwise howsoever." The 
Lord Chancellor was of opinion that this did not extend 
to the interest which the appointee had in the personal 
estate of the testator, directed to be applied in the pur* 
chase of lands ; and such personal estate was ordered to 
be paid to the heir of the remaindernnan in fee under 
the will. 

As to what will be necessary to pass a realising trust 
fund as money, or in fact to reconvert it, for when 
the character of land has once been impressed upon the 
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% 

fund, it will not» unless there appear an intent to the 
contrary, pass as such under a general bequest to a 
legatee"^, this will become a consideration to be dis- 
cussed hereafter. 

If the money be by will directed to be laid out in 
land, and no uses declared, the money will go to the 
heir at law of the testator * ; or if there be no limitation 
as to the ultimate remainder ^, or it be void for uncer- 
tainty in its disposition ', it will equally belong to the 
testator's heir, who will, however, be entitled to the land, 
when procured, by purchase and not by descent/ 

Money, when characterized as real estate, being a 
trust executory, is consequently susceptible of any im- 
pression which a Court of Equity would give it, so as 
best to satisfy the intent ^ } as, where ^ money was di- 
rected by will to be laid out in lands, to be conveyed 
to the use of one for life, remainder to the use of his 
first and other sons successively in tail male; Lord 
Hardwicke supplied a trust for preserving contingent 
remainders : he said, it was the beqiiest of a sum of 
money to be laid out in land, and therefore merely exe- 
cutory } and the question was, whether the Court should 
carry it into execution so as to make it nugatory, and 
of no effect J or so as to answer the clear intent of the tes- 
tator, which was to have it put into strict settlement ? 

And where * B. by his will gave 2000/. to be laid out 
by his executors in a purchase of lands, to be settled to 



^ Lechtnere v. Carlisle, ubi supra. 

* Hay ford. v. Berdotoes, Amb. 581. 

y Fletcher v. Chapman, 3 Bro. P.C. !• 

* Leslie v. Duke of Devonshiret 2 Bro. C.C. 188. 
» Robinson t. Knight, 2 Eden, i$S. 

^ Sperling v. Toll, 1 Ves. sen. 69. 
« BaskerviUe v. BaskervUle, 2 Atk. 280. 
« Ashby V. Buchk, A. 1. 464. Harg.l^SS. 73. 
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the use of the plaintiflTs wife for life ; remainder to 
trustees to preserve, &c. ; remainder to the heirs of her 
body ; remainder to CD. for life ; remainder to the heirs 
of her body ; remainder over. The plaintiff brought his 
bill to be paid this mdney, or to have it laid out in a 
purchase of lands according to the trusts of the will. 
And Sir J, Jekyll, before whom the cause was heard, 
ordered the money to be laid out in the purchase of 
lands to be settled on the plaintiff's wife for life ; re- 
mainder to trustees to preserve, &c^ ; remainder to the 
first and every other son of the plaintiff's wife in tail ; 
remainder to the daughters as tenants in common in 
tail ; with cross remainders, &c. : declaring, that if the 
lands had been devised by those words, the plaintiff 
migbt have been entitled to an estate tail ; but where 
money was to be laid out, the Court would pursue such 
a construction. 

So likewise where * there was a bequest of personal 
estate to trustees, in trust to lay out the same in land 
to be settled, and assured, as counsel should advise, 
unto and upon the trustees and their heirs upon trust, 
^nd to and for the use of P., and the heirs male of his 
body, to take in succession and priority of birth ; and for 
default of such issue male, then upon further trust, &c. 
Upon the question, whether the lands to be purchased 
should be settled on P. as tenant in tail ; or in strict 
settlement upon him for life, with remainder to his first 
and other sons in tail male ? Lord Northington, on 
hearing, directed the settlement to be made on him for 
life, with remainder to his first and other sons in tail 
male ; and Lord Camden subsequently confirmed the 
decree* In cases of this kind the rule in Shelly^s case 

« wiS;c v?S8>J|ir, Amb, 670. 
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does not apply, for they are trusts executory ; something 
is left to be done by the trustees or the Court ; and 
therefore, in order to model the conveyance according 
to the testator's intention, the word " heirs'* will be 
considered as a word of purchase and not of limitation : 
and there is no doubt, as well from the general tenor of 
the language of the Court in Dodson v. Hay ^ as from 
the power of the Court over an executory trust, that the 
cy pres doctrine would be applied, though it does not 
appear that there are any instances in the books of such 
a construction. 

If the direction to lay outmoney in land be by will, 
the money will not fall under the jurisdiction of the 
Ecclesiastical Court ' ; and the legacy duty will like- 
wise be payable upon it, notwithstanding it has been 
said that such will not be the case.^ 

Although every devise of lands must be considered 
as a specific devise, and money directed by will to be 
laid out in land is generally considered ^s converted 
from the death of the testator *, yet the fund out of 
which the land is to be purchased will not be consider- 
ed as specific, but the legatee must proportionally 
abate^ ; - for as it is not possible that the legatee can 
say, I have a right to this very money in specie, it is 
no specific legacy ; but where the money directed by 
will to be laid out in land, and settled on the wife is 
in lieu of dower, a Court of Equity will, from the con- 
sideration, look on the money as a specific legacy, and 



' S Bro. C.C. 404.. t PuUen v. Ready, 2 Atk. 587. 

Attorney General v. Holfordf 1 Price, 426 
i Beauderk ▼. Mead, 2 Atk. 170. 
^ Pinkey v. Hinton, 1 P. Wms. 539. 
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the widow will not be required to abate in proportion 
with the other legatees.* 

When a sum of money is given by the will of a testa- 
tor to be laid out in the purchase of lands in a particu- 
lar county, the constant ordinary course is to direct a 
purchase, and the produce of the money to go as the 
land itself until purchased "^ } if, however, it be in a par- 
ticular parish, there are the conflicting opinions of 
Lords Thurlow and Loughborough — the former sup- 
posing the money coiild not be laid out elsewhere, and 
the latter that it might be so laid out, if no lands could 
be procured in the specific situation/ In cases of this 
kind, where a bequest of money is made, and a direc- 
tion only is given as to the mode in which the money 
is to be laid out, the doctrine is materially different 
from those cases where a contract, which would other* 
wise pass by a will, fails in its execution j for in the 
former case the particular estate pointed out is only 
the mode directed for executing the primary intention 
for a purchase : the testator directs what he believes 
capable of being done in all events, though not in the 
precise mode ; and the Court follows that up, holding, . 
that as it is directed to be done, so it shall be con- 
sidered as done : but in the case of a contract for a par- 
ticular estate, it is impossible to maintain, that if the 
devisee cannot take that estate, he shall therefore take 
the money and buy any other estate, as upon the 
ground of intention nothing could in general be more 
distant from the testator's meaning.^ 



* Burridge v.Bradyl, 1 P.VITms, 1S7. Bl<mes v.Morretf 1 Ves. ten. 
419. 

"> Per Lord Hardwicke, in Coventry v. Coventry^ 2 Atk. S60. 
" Mayn'maring v. MaynwaringtS Atk. 413. 
o Broome v. Monck^ 10 Ves. 597. 
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So likewise this realizing trust-fund also participates 
with real estate in its descendible qualities ; as, where ' 
there was a devise of a sum of money to be laid out in 
a purchase *of lands, to be settled on A. for life ; remain- 
der to B. and his heirs ; but if JS. die in the lifetime of 
A.9 then to C. and his heirs. B. and C both dying in the 
lifetime of A., the Inoney not having been laid out on 
, the death of A.^ was decreed to go to the heir, and not 
to the executor of C. 

And where, by articles previous to marriage, it was 
agreed, the wife having 1500/, portion, that the husband 
should add 500/. more to it, and that the whole should 
be deposited in trustees' hands until a convetiient pur- 
chase could be found out for investing it in land to be 
settled to the use of the husband and wife for their 
lives i remainder to their first and other sons successively 
in tail ; remainder to their daughters in tail i remainder 
over to the right heirs of the husband. The husband 
having died before any purchase, leaving the wife 
enseint of a child, who died soon afterwards, the wife 
took out administration to both ; and although, on the 
first hearing, it was decreed as money to go to the 
administratrix, yet this decree was reversed by Lord 
Chancellor Jeflerys, who considered that the money 
was bound by the articles, and should be for the bene- 
fit of the heir, as the land would have gone, in case the 
money had been laid out according to the articles. "^ 

And in a case % where a sum of money had been de- 
posited in the hands of the trustees of a marriage settle- 
ment, until it could be invested in a purchase in lands, 
with the consent of the husband and wife, to be settled 
on the husband and wife for their lives ; remainder to 

p Scudamore v. Scudamore^ Pre. Cha. J4S. a KetAeby v. Atmood^ 
I Vern. 298 and 471. r Sfjfmim v. RuUerf 2 Venu 296. 
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their issue in tail ; remainder to the issue of the wife ; 
remainder to the wife in fee, the husband and wife 
having died without issue, and without a purchase 
being made, the right heir of the wife claimed the 
money as land ; it was considered as money by Trevor 
and Rawlinson, but it was held by Hutchins, that this 
money must be considered as land, and that it tould 
not upon the circumstances be considered as personal 
estate, but must be looked upon as land; and the 
opinion of Hutchins was afterwards considered by 
Lord Thurlow to have been the best founded. * 

In these, and many similar cases', the money was 
in the hands of the trustees; the same conclusion, 
however, will be arrived at, if the money is not placed 
out, but remains only in covenant ; as, where " a sum of 
money was covenanted by marriage articles to be laid 
out in land, and settled on the husband and wife and 
their issue, remainder to the heir of the wife ; the wife 
dying in the lifetime of the husband, the money was 
considered as bound by the articles, and decreed for 
the heir against the administrator of the wife. 

So, likewise, where the money is partly in the hands 
of the trustees, and partly in the hands of the cove- 
nantor, it will equally descend as real estate to the 
heir. ^ 

The doctrine that this realizing trust-fund is de- 
scendible as real estate, has been even carried ^i^ far, 
that, where the fund was "^ raised between the husband 
and wife equally on their intended marriage, and it was 

• Vid. Pukeney v.Darlingtonf 1 Bro. C.C. 222. 

« DUherN. Duher. 1 V?NmB.90^L%ngeny. Swray, 1 P. Wms. 172, 

« jLaincy v. FairchUd^ SVenu 101. 

^ Lechmere y.CarlUlef 3 P. Wms. 211. 

^ kmghi ^.Aikkuy 2 CluuBep. 40a 2 Vera. 20. 
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agreed that it should be laid out in lands, to be settled 
on the husband for life ; remainder to the wife for life ; 
remainder to the issue of the marriage, but was silent 
as to any ulterior limitation : there being no issue of the 
marriage, it was held, that the fund should descend to 
the heir of the husband : here, indeed, no money had 
been deposited in the hands of trustees, nor was the 
heir within the consideration of the settlement, nor was 
there any express limitation to the heirs of the hus- 
band. Now, although this case has been considered as 
rightly decided *, yet there does not appear any good 
ground why the Court should have added a limitation 
to the right heirs of the husband, so as to carry the 
fund over to his heir ; indeed, there is a veiy just 
quaere made by an eminent reporter on this case^ 
whether, if the money was to be taken as land, it 
had not been reasonable to let 1500/., the wife's 
half, or the land therewith to be purchased, go to the 
heir of the wife, and the other 1500/., or the land 
therewith to ,be purchased, go to the heir of the 
husband ? And, perhaps, it would be difficult to an- 
swer this question in the negative consistently with 
the principles of equity. But there is likewise a case 
reported by Vernon, in which the ultimate limits 
ation being wanting, the Court decreed it as money 
belonging to the wife : and which it does appear to be 
difficult to reconcile to that of Knight v. Atkins. George 
Cuthbert, / having issue William, Edward, Jane, and 
Mary, by his will, in 1681, devised to his two daugh*- 
ters 5501. each, and ordered the same to be laid out 
in the purchase of lands by his executors within 
one year after his decease, to the use of his twa 
daughters, and the heirs of their, two bodies ; and in 
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case either of them should die before marriage, that 
the sum of 1501.^ part of the portion of her so dying, 
or if the 1 100/., should be laid out in land, that so 
much land, as should be of the value of IdO/., should 
go to the surviving sister ) and the other 400/., being the 
residue of the legacy of her so dying, or land to that 
value, if such purchase should be then made, should go 
to his two sons, equally to be divided between them 
and their heirs ; and made Jane his widow, and Henry 
ILiee his executors. The two sons died without issue. 
Jane died unmarried. Mary survived, and married 
Thomas Abbot, the plaintiff, and died without issue. 
The plaintiff took out administration to his wife, 
and exhibited a bill against the executors and Wil- 
liam Guthbert, the heir-at-law, to have the 5^0/. and 
150/. paid to him as administrator of his wife. The 
heir insisted, that the money, being by the direction of 
the will to be invested in land within a year after the 
testator's death, ought now to be looked on as land ; 
and if a purchase had been made according to the di- 
rection of the will, it would have descended to him, he 
being the heir at law to the testator and his four 
children. But the Court decreed the 5501. and the 
150/. to Abbot, as administrator of his wife.* Now, here, 
the time had arrived when the testator directed the 
fund to be taken absolutely as land ; the ultimate limit- 
ation to the heirs of the testator was omitted ; and 
although in the case of Knight v. Atkins, the direction 
was by settlement, and, here, by will, yet that circum- 
stance does not appear to afford grounds sufficient for 
the distinction^ that, in the first instance, the money 
should go to the heir as land, and in the latter, should 
go to the administrator as money, especially as the will 
appeared to contemplate a provision for marriage. 



'<»'* r* 



> Abbot y. Lee & CMbert, 2 Yefn. 283. 
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The case of Chichester v. Bickerstqff^^ (where J* C 
having married the daughter of C J3., it vras by mar- 
riage articles agreed, that C^B. should pay 1500/,, which 
together with 15001. more to be advanced by J. C 
within three years after the marriage, should be invested 
in lands to be settled in strict settlement, and J. C and 
his wife having both died before the expiration of the 
three years, and C B. being appointed the executor of «7. d^ 
who devised the residue of his personal estate after pay^ 
ment of his debts^ to his sister, the money was considered 
as money, and not descendible as land,) has not un« 
frequently been supposed ^ to be in opposition to the doc- 
trine here attempted to be shewn, that money when once 
impressed with the character of realty will continue to 
retain that impression until some act has been done to 
remove it ; but we shall endeavour to shew in a subse*- 
quent page * of this treatise, that this case was very fat 
from oppugning the class of authorities here adduced^ 
as the money was decreed to go to the executor, on ac- 
count of the supposed disposition of it by the will of the 
person who was the absolute owner of the fund, and 
which i¥as under the particular circumstances of the 
case considered to amount to a declaration of with- 
drawing from the fund its quality of real estate* 

But although, as we have seen, this trust-fund wiU 
pass to the heir at law of the settlor, though not with* 
in the consideration of the settlement, yet .this doctrine 
has not been established without some opposition ; for 
it has been said \ that as there is no consideration to 
give the heir that which by law would belopg to the 
personal representative^ equity will leave them to their 
legal rights, and will not allow them to take the pro- 

• 2 Vern, 295. 

• 5 P. Wma. 221. Porr. 90. * Tide Chapter viii. 
« Per Lord Rpsslyn i& Waikmr ▼. Denn$f 2 Vea. juo. 176. 
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perty as in a state of coaversion, but as it is in reality ; 
and that in this respect settlements * could not be com- 
pared to devises, for under the latter the devisees of 
the fund to be converted had a consideration, viz. the 
devise^ which trust equity would perform j butin settle- 
ments, the heir not coming within the reasons of the 
settlement, had no consideration, and, consequently, 
there was no equity between the real and the personal 
representative to claim property in a shape different 
from what it was in reality. This objection, however 
is now completely overruled ; but as the grounds on 
which the objection was founded do not enter into 
this part of our treatise, we shall defer any further 
discussion of the validity of it to a future opportunity/ 
The customs of particular places which regard per- 
sonalty, do not at all affect a fund when under the im- 
pression of real estate ; for where a freeman of London, 
upon his marriage, covenanted to add 1500/. out of 
his own persona} estate to 1500L, which was the portion 
of his then intended wife, and both these sums were 
to be laid oat in a purchase of land, to be settled 
upon the husband for life, and then to the wifWfbr her 
life, for her jointure and in bar of dower, with remain- 
der to the children of the marriage ; it was held, that 
money covenanted to be laid out in land, was, as to all 
respects land in equity, and would descend as land for 
the benefit of the heir, and not go to the executor, that 
it might be entailed, and had the other qualities of 
land, and, consequently, was not within the custom of 
London ^ ; and even after the marriage money might 

* As to wboit estate the consideration of marriage and the marriage 
portion will support, vide Osgood v. Strode, 2 P. Wms. 245.» and the 
cases there mentioned. 

' YtAe Chap. vii. s Pabington v.Greetmoodt .1 P« Wms. 630. 
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be SO laid out and settled, and would be considered as 
land, and not as personalty within the custom. ^ 

It might be proper here to remark, that the statute 
of mortmain '\ as it is commonly, but improperly called, 
for it does not prevent the alienation of land in mort- 
main, cannot be defeated by a conversion of property, 
by which an interest in land is brought into charitable 
purposes, or by which money can be laid out in any 
such interest, unless under the restrictions of the act ; 
for the words of the statute, which go far beyond the 
title, are very express. It is called an act to restrain 
the disposition of lands whereby the same become un- 
alienable ; and by the first clause it is enacted, ^^ that 
<^ no manors, lands, tenements, rents, advowsons, or 
<< other hereditaments corporeal or incorporeal, what- 
<< soever ; nor any sum or sums of money, goods, chat- 
'* tels, stocks in the public funds, securities for money, 
** or any other personal estate whatsoever to be laid out 
<< or disposed of in the purchase of any lands, tenements, 
*< or hereditaments, shall be given, granted, aliened, 
*< limited, released, transferred, assigned or appointed, 
<< or any ways conveyed or settled, to or upon any per- 
<< son or persons, bodies politic or corporate, or other- 
<< wise, for any estate or interest whatsoever, or any 
^^ ways charged or incumbered b}^any person or persons 
*^ whatsoever, in trust, or for the benefit of any cha- 
^* ritable uses whatsoever i" And by the third clause 
it is enapted, *< that all gifts, grants, ocmveyances, 
*^ appointments, assurances, transfers, and settlements 
^* whatsoever, of any lands, tenements, or other heredi- 
taments, or of any estate or interest therein, or of any 
charge or incumbrance affecting or to afiect any lands, 






^ Afnmnd v. Hon^nood^ 1 Vem. S^S. > 9 Geo. S. c. 36. 
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tenements, or hereditaments ; or of any stock, money, 



4€ 




e €4th day of J'une 
_,^ ibanner or fiiM^^^^^ 

^lli^^bt'f^ d&^i^di^^d k^ sliall.lt)e al)80lulet 

^* and to all intents an4 nurposes ntilt apa voia j 
tfaerefor^ b^tw^en the first and tmrd clauses of the 
ace rk odjy is afe^^i^^^f'fe^ 

win fdr cHa^riyiliki btirpd^jr restraint, but likewise 
the conVieirsion of real en^te jitito personal } and when 
A6**dp{fotf is givefii to the trustiees, but tlie 4irection' to 
purchase laridlS mandatory, abequesipfmone^toena^^ 
ihe'tipu&tee of a charity to complete a contract for the 
purchase df land, 6r to enable the trustee to pay qff a 
mortgage sum (part of the purchase money") secured 
tipon an estate conveyed to reijgious purposes, are 
equally void, as CQtnibg under the statute/ 
' The bnly ihstantife' in t^^hich an interest in land! tit 
such it can be 6all6d) iifopeairs io have escaped the se- 
n^erify^of the" act, seems to b^ that of allowiog a chMiq'^ 
to have the money arising from the sale of estates, wpicl 
had only been contracted Jbr in the testator's, life ,timej 
and were in his possession at the time of his death.' 



k Kirkhanh v. Hudson^ Dan. 259* Corhyn v. French^ I* Yes. ^8. 
1 Middleton v. i^icer, 1 Bro. C.C. 201. 
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Substitution (^ land for monejf to he nnvested^ 8^. 

Connected with this part of our subject, may be 
considered that implied performance of covenants to 
invest money in land» which springs from the supposi- 
tion» that when a person lies under an obligation to do 
any thing, it is more natural to ascribe it to the obli- 
gation he lies under than to a voluntary act indepen- 
dant of the obligation."^ 

And although money and land, being things in their 
nature entirely different, cannot exactly be said to be 
taken in satisfaction for each other, yet there, are cir- 
cumstances under which land will be presumed to be 
taken as a substitution for that which was covenanted 
to be purchased and settled to certain uses. 

In the case of Wilcocks v. Wilcocks \ A. covenanted 
on his marriage to purchase laiids of SOO/. per annum, 
and settle them on the wife and issue of the marriage in 
strict settlement. He afterwards purchased lands of 
that value, and died intestate, having made no settle- 
ment, but permitted them to descend to his eldest son ; 
and it was held, that the lands descended being of 200/. 
per annum, and upwards, ought to be deemed a satis- 
faction of the covenant. But the Court will direct the 
land to be conveyed to the uses of the settlement^ 
for ' they do not arise by force of the covenant ; since, 
at the time of entering into the covenant, there was 
no seisin in the lands to serve the uses. 

So, where a man covenants to convey and settle 



» Lechmere v. Earl of Carlisle, 3 P. Wms. 211. Forr. 80 
n 2 Vera. 558. 
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lands, and qfterwards purchases lands, but dies without 
making any settlemeat, the after-purchased lands were 
held in satisfaction of the covenant ; the case was faekb 
tO' l^e still stnOinger than a mere, covenant to settle 

Jknd wherei. in a oov^nant to settle lands,. and.tU& 
}mr was iOEiot bound, iKir the lands specified^ the /lander 
descended to l^im were taken to be in perfermanoer of 
the.ieovenant«^>' ^ ■ - .• . . . ..a woJ^oL 

And if the lands descended are m fee^ thej m^Ssto 
taken in satisfaction of a covenant to> settle laikdif in 
iaik if they are of equal value*** / ..' » Ljfj 

In the case of Xechmere v* Carlisle ^ \ it was tafe^ 
as a principle^ in equity, that, where: vl ms^^icgfim^mt^ 
to do an act, and he do^ thatwhiob may j^a JtantQ 
be considered aj3. a cocopletioa of hi3 covenant he. ab«^ 
1)0 presumed to have done it with such intenti()n^ 
Hence» where i^. coveoanited fox himself and bisly^irs 
with certain trustees, to lay out; a sum in the purcbai^ 
of freehold lands and tenements in fee #impte^in polt 
session, with their cxMisextt; and^ subfi^quent ta^t^ 
marriage, {Morchased a^ d^reAt times, landa^ ^f^.^e^ 
value tbanl these i cpVenasited : . fi>r^ and died • yfiikoi^ 
making an}r;i.settlemeitat>; tbe^^aft^r-pttrchasi^Kl .ifc^ 
hdid lands, though n<kt of the amount of those cp^U^ 
wanted for, weiie; held as ipart, p^cnminQ^yS^f^r.J^ 
covenant ; as it wa^s doubtful urbetheo: one «ntir^ pnWf 
chase couldbe met with for just the sum cQV^tiaatdd^^ 

he laidout«'v.- ; -; j, ■ - .,. , . -ir;^:, t..^^^ Ajisy v<,{ 

Nor is it considered necessary that every parcel 
should be conveyed so soon as bpught, £(s it was never 

■■.;.'' • ■ , i . . 

- . • ■ v ' ■ * 

0. Deacon v. ^SmUh^ S Atk. 323. p Rounielt v. jBrear^i 2 Yebi* 4«8L 
^ Wilcochs V. Wilcocks, ut supra, . ' 3 P. Wms.2lL ^birl ^.^ , , 



intended that there should be sererid^settlem^ts; under 
the same tartidesv' And even if the mdney covenanted 
ta be laid out in lands has been paid to tbe^trust^^ 
or part on]y has been paid over to them, aiadj^actf 
remain in covenant, and the covenantor himself ^ari 
dilasds^ the iamds, such lands^ have been takeo iw sitiefec* 
lion for thd covenant; though, as tothiskii^ciimstaiice^ 
ifti^ the case of Sowden v. Scncden '^ the Master lof the iltollb 
declared, that if it had been res Integra he'siiould>hav^ 
tfcbugtot the distinction worthy of great coflfeiderirtitfn. . 
0^^ will H alter the case that the -money ois to4)e 
laid out with the consent of the trustees, and ti(t»r con^ 
Stot be given; or within a specified time, tmd the 
putchaee be^notmade within that time; as the trostees 
not enforcing by the means in their poweifra^)|)eri 
fi^mancd of the articles or covenant, ought Bdt^to prei 
judice the rights of third persons^' • kt xJ 

As Equity' considers a bond in bonsideration >bl 
marriage as an agreement, when it is decided at law 
that thererhas been a 'breach of the -condition of tho 
botkl, th6 obligee wiH be eoititled to siicfa compensatioii 
or performance as a CiMrt of Equity maty decr^ee^ And 
whex^ one of the conditions was \ that if the manidge 
should take effect, imd J. P. the husband^^ cmy time 
thiring' his nature l^e should become sdzedoimf 
liiessuages,^ tenements, lands, and heriditaments, in posu 
session^ and should settle the same on M^ T. ;his in^ 
f gilded wife, sind the issue of the said intended marriagei 
by such good conveyances in the law as counsel should 



' • Lechmere v. Carlislf, ut supra. 

t 1 Bro. C. C. 5S2, & 1 Cox, 165., & Cox's note, 3 P* Wms. 228.. 
• '^ Lechmere v. Carlisle, ubi supra. 

'^ Prebble v. Bogkurst^ 1 Swanston, 309. Cusack v. Cusnckf 5 Bret 
P.C. 116. Banks v. Ivers, 5 Bro. P.C. 127. . 
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du6h Use 
bctt6r^ to 



make a prov;sidh'%t' #. ^2*1 Iti' ca36 sbfe' sWal'd hap^h 
^Symve 'y^. >:;' tti^eiitW bdnd tb 'be V6ld : tbW^ife 



^^ w''herTiusWiidViife-tiinel, in'd'hfe;' Bavin^ agatti 
carried, ^\)seq^(^ntV^^^^ ^eTzed of fre^Hold est^Ms 
"^feonsi&^rafele yalue, atid disposed of iH^^at«- pin 
oF'to'm amongsi the children '6ftHe's6ebiid itama^-, 
'an3 as tiie pfel^tibii lo makfe' a Seiitlfeihini! ^drt^thfe urife 
Mi5'-'fe"issue; dleWiiichid^d an obligktl^iti'^o rtrafee 



K 




Lirirfg fhi . 
,i(ins\fuk^' ^to ^e^ti duriri&^'tlie ^rit! ^BB^fe rttlilfi s^and 
p parties '^yere Heia to be entilled^ aM€f Ih Be * "'^ ^ 

6f 




^ifieii ih tfi'^^^p«sk^4sit^nW^^th riot be 

^iaife^fea^i^^^b^tti^^^^ ^^ '^^'-^ ^^^' 'M^ if.^'. i.(..'v 

^''^- thp' i^ika^ya^ HiiW^f^^; Bfe^feitoilar Sri=^Heit' tiatUte 
' wfth^'it^lise- aS^enaik^^fi 0^ ^MblW tb'be ^fetttfedi' sd^s 
•t'b -'iW^i^t1i6H\iilli6kefe^^BP4b^^sfet^^^^ ^ kiltie, 
%iia6l^'k'6^\rfeHaiitto»^^ 
fitahce in fee simple, the jplirc^as^ orii^si^ 
for lives ', or years **, or reyei»ipps\iepp^a^fr,px\ estates 

' Prebble v. Boghurstf 1 Swaoston^ 309. Cmach v. Cusack, 5 Bro. 
P. C. 116. -Bflw^* V. Jufr^, 5 Bro. P,C. 127. ^ Ibid. 

■ jittomey General v. Whorvooody 1 Ves. sen. 534. Lemis v. JH% 
1 ypF.fen. 274*. » Lechmere v. Carlisle, ut supra. 

** ^/%n V. AUeyn, 2 V^. sen. 37. 



(j^Q¥pi|9n,jltt the covenantoF^s life-time. ' 
<;),.|^ei|^(>er, jwill houses in London, nor lands of the 
,ft90,yre,,^'j,borough-English, go in satisfaction of a 
■,g^yfy^a^.\p settle " lands of inheritance in fee ;" and it 
j^^pms, Jjhji,t ground rents and tithes will not he part per- 
.fi^qi^i^ pf such a covenant.'' Neither will cop^Iiold 
!^ptate»,gq,iu part performance of a covenant to piir- 
■fj^^e^^^^old lands, where the nature of the tenure 
_,TfRiil4(pi^YS"t ^ comphance with the terms of the set- 
•l^jjieftf.^ 3^, where the estate is to be settled on one for 
;.|fffi„/Wft^qy t impeachment of waste ; nor will the moiety 
if^ Aj\^&^,hc considered a aatisfaclion. ' Wliere, how- 
ever* lJl?fi,(;ovenant is to settle " lands" generally, copy- 
^gjtjf^pt^t^s have been held to go in part perfbrmancp.* 
,iIh*tLqrdiJSarf^ajicAe doubted, whetiier copyhold lands 
<fQt^ldg9 Wp^^<3i'iTiaDce,a3 they were liable to different 

(tfiA with ,a,6fWiJjfde,.;iiitent,ti9 j^u^i^^^th^^^icUsf-Xpfi 
would even appear, that if the husband jmakM^an. ex- 

fl#t,al.l!^fltP^l tpitbe .^pMftt pf (til^j^p^^st,^^,f^^,^m 
^^^Stiflled tQ,^ft,jaf^ But,,i^cy?it7,;)^ijl,, W ^^ ^^. 

'^-*''~'^'l,feiba'*i'SHa51V6fi%fc»i8WJ -O' .."?ii;->Y -lo /p'.7!l Fo) 
_.^ ■ Pianeff Y..H«/fci, 2 Ves. sen. 2T6., & Ambl 106. 
' Tf^ilJu V. H'itti, 5 Vin. Abr. 293, fol. 39. 

' i>HmtfW«'.ifa/fciiS'Vei.'ieri:'476;--'^ - . ^..-.t\ ,«•■; ) -1 
■ "' ' Tiiaiyw^V^JViflAfer, ] Vem. S«5i' ■'•■ -'v ■■ .viK 

■ ■■'■'■'■ ~G 3 - ^'- ■^^'^'■'^ 
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to form a coDStructive performance of the covenant or 
articles, Equity will inquire the yearly value at the deaA 
qftJie testator, at which time they became a part per- 
formance pro tanto. * But such a construction would 
not be made to the prejudice of purchasers, for if the 
covenantor sell the estates, it will be evidence of his 
intention that they should not be bound by the settle* 
ment} and therefore, they could not be followed in 
the hands of purchasers. ' Nor is it any objection that 
the arrangement wiU affect specialty creditors, for it is 
in the power of the owner of the estate to prefer one 
specialty creditor tu another, because uone of them 
have any specific lien on the lands. 

X^astly, it may be added, that if a man agree with 
any one to build on or repair his property, the- belr 
will be entitled to come upon the executor for the be- 
Xte£t of the covenant."' And so, in the case of money to 
be- paid on an insurance for fire, if tenant in fee 
or in tail die before tlie money be paid by the office, 
the heir at law, or issue in tail, will have a right to the 
money, in order to repair the loss to the estate." 



* Finnell t.' mlletf, tMpttu > Deacon v. Smith, S Atk.SSS. ' 

" Helir.Hoit.e'VGen.seS. 

» PerU'fd'fbux](tvia.Jioai:v,mirth,lVa,aea.i60.. ,. . 
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OF THE CONSEQUENCES OF A CONVERSION OF REAL ESTATE INTO 
PERGONAL. — • EFFECT OF THE STATUTE 6f FRAUDS, &C. 



; f 



Ik the Consideration of the " cony^udficefs of a cott- 
Verskm tif real esrtate ihtb jpfe^sonal> oirf Attention will be 
^ttfcipially and abnojt exdudively drawri to thti daiitts 
of the different representatives of th^ pgrsdn whose 
'-^Mpettfh in this state of transition ; and in attenipt- 
itig to ilsceti*faiii these cMixis, though we shall have 6b- 
d!&§i<Mi to enterfr into the extensive learning of resulting 
<ru»tS, We shaU endeavour to confine ourselves to thut 
^flinch <Hily which springs from a cort^ersfon of read 
'estate into personal^ either by deed g* by will } nor do we 
<i6oceive that questions ariising ont of ohat^ges on land 
will stricfly come within the lirtfits'of this essay. ' 

• It is true, that a charge on lands may amount to a 
coave|r3ion out and out^ and that the diflference between 
a charge for the exemption of th* personalty, and a 
conversibh but ahd otri^' iS virliially atttt substantially 
exploded. Lord Talbot says, " A difference has been 
'taken between the bare charging of the real estate, 
•and a devise to sell; but I think, that in equity, a 
charging of the real estate is almost equal to a devise 
•to sell, as the Court will, upon the necessity of a sale, 
^ order it so.*** And §p jt has again been laid down, 

that,' in order to exempt tlie personal estate, there is 

•■ • • ■ .-..■•.• 

\ 

• Staphiom ^ CohHlle,¥cTr. QOU . -^ 
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AIMft^ttMluJowIgttneMfc ittfiiNnencQ Mwef IK the eaflecf 
nbfiivq^i toivn |msf ohai^gedf hift hreal^ i eatitt0 «wit^,' ipa^fmeirt 
f{6Jii«r(|!kbfe9, jWj(l:iri)tee^he hts^irected tk to:<b^soldr|{bf 
t&ltfi[4>H^^}^d) 4^di Lorti RedeadtU'teya^ If I deviflb 
sA(f ^t€bHtxU$nsdld<itQ ipay ' d^bts^f < and then :i^e finrpMs 
J(!Ij4k>B^ yijt^j&»ha^[ftnrfght tof pcetent the sak^r paying 
lht>rdeli^'r£pb\vd[)idiiit//is<1x) be sdid $ atid^ tbecefim^ ' ilt 
IS as mucj^^jiievis6it0'b^?i9^ as^i£^ven to^^C. JB*f subject 
l»iife9W»iebrtgeir'; and cpnsequeatly^ in/ eflfect, is/no- 
thingtaiitfre/ltil^nta diai^e^ andif tk^e residuethadnbeiin 
Mndilposfid €)&jtibe;hetr ^tldiWimovH^take it^andiinight 
^ik^nrisib "pasw^A a ^^ byi^d^aymgihe charges^ i1o But 
fthf^>maiog}f.seenii» torestli^reijrfdr, although ^;aniiest»(j^ 
:^llti ihad^ jdesce^dedl v^oiaidj <1>& * applied iii > reHefi o^i oA 
Jgdta^iiebfi^diiwkh the paytemt ;0(f •debtee t }wt iuoh 
gmdld ]idtibdi^ha!6|3e when an^e»lkd:e is > devoid ^ut rand 
out to pay debts..V/;iiind^agfin,jiar<d)argeii in>casd ^ 
^d^ilDe;^nkdio^i tihe eistatfe, ifortbe^banefit i^ibe^|ictison 
jlf^ti^ iic; ,lwtl tlwl iBjoiiejrqa^pUQ^Ievi^ Biiptotifiuibir 
fpuip39iefiin;(A JooQhre^e&(m)io£/ libai ;Qstat»l dnld j|fer&cmal 
^j^UQ^sft\it>i8 iih abais^th coiumf siim), mll^^^ lAte heir 
fillJ^m(9£ tibe lesftuttiKriilAiid sd^ alacvast !we<^aU ^ee here- 
jftftjk^^Mhis^vl^^gsioiis;^^^ (Oil lomimt^tb^ 

;t^(|^jn^£bf>iaHei;ed^|ibithq diaoret^ by 

^teiupsttestbddeodfic^r^ut whtr9>.dandt^iCi^ixMkrtfid,£ir 
^brti€uian4)UTpctaefi^iiie BkesBtifm-of^rthesei purpose ip 
4h(bqii|^eroiseW^idx)imnibn^i9er>ap[dti^ Ibeir{fa»i4 

dithiciiibe^iSts^iifibLofiFffaR^ po^sEltit/mDlesaibyTaiKit^ 
oiidttil&l^atteatei^ /A;oh;Jxg^& ^dta^tilig iiiiilfc natufd^ 



►fbkcRr*i^wfc^<tv^jWi»i^r'5A»^*«^^^^^^^ -.i^I ,«.i. -•^--^ .• -v. 









fe^iiiire l^^sc^ tef^nonik'^firi the :dtJ^afciM^ii>^db 

MejBT thet «6bmi^^9(tioQ bFcb^a^es^ibhiiaAidtiiit^ 
wntHsbBptetj itfore thjiii! i9tabMutely^>he&s^y %iHM 

tonvemcxfl appear to besifiiilk]?^ ttieir^elfee^piJra.fiB ^i 
rtAndtsil' As to^tfae Gpnsequehoes of $h^^ ^ecmiii^iiyi 
of i^al^eitadi into pl^r^iial, when «!fiected'9iy>d6€d2^,rtifli 
M^&diniredl esteteiisi conveyed to^^tt«^ebs lin^OQl^M 
lM^icohv)eti|:ed'ixit€i )pi^onaly ^for tbe^ payihentof debts^ 
if^i thepui^osei^. division^' &c« d£ > the jgtaci^oi) shcmld 
iiap^tl >iioi die im^t^e3cbeiCb(Pe/the'i6stat&lisi>ftdtually 
iiol<^ w: eiadn jboiKtraieted /%-, ^it nbt /Aibftefoendjl^ b#- 
kotakB^ ai> question: whether » the^/surplusi'jsfaouldi bkttttg 
fe) hiareal Q]:»:peribonaLcieparesentittive. <ru>i) viiti lJ mo 
iuBn\y Bi every jntferestitielasidjundifipofiediioft ^ thle 
ilikthio£|tfae ^ailti»r)i^l|j>p99sti^to biiibeifjl, at fplUoiM^ 
Uiat trl|ethearith]e]:sdr.is ddirehtionv fey/ deed fomiroste^s^p 
tioii\i«d; tisi'^itiAetimAi^ps^ the deUthri^4f^ 

-gfoAtm^ ito t^evdkeotkin Ji)e iiiK»fJinu(Mdaai Jtibttkiie/'klid 
^e re^niireriiod iuis'^f ^b^BeorldBStfoteditif^ 
>(if thejgr£)ntor,!the gBneiai pfihcq)l& wMieqdalJjy rB.p|]^^ 
1^^ id xlKith' > instlancbs^ 1 ther sui^lMsjaboveiithej^ifequisife 
^iH^)M{!a](fbve<0(kiiierston}is^ iikt^eest )iii4^>^di at 4ii|s 
tAeoih^df <iid^^praiitby}^aD9dov«yQ^uia>'j^^ 

^tu^^t ham :§Afi^^j«diete Si J^^i(K)hvei|^sJ8etjera^ Jiridiuto 

• Emhlyn v. Freeman^ Pre. ChagS^le /Jt.#o^.app6a]^ IW^t^^ 

:^OQdilarit^o^t]|#icu96u;QStaiide4 Ad.d^ liat^of tbts cm(e; thtft itb 

the same as the anonymous case reported in C6tayns, 1 V(d« SI& 

If tha^ be e9iitb€^^aiioiig^i»oiii8 cf$e Is i|icox:i'ectly reported ; for, in the 

CQAveyataoe la the Uru«t^^ thf power i(^ mHi ww not f^veo tatte 
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^W^tee9 and their heirs, upon trust to sell the same qfter 

lm4e^^^^ia^ out of the money arising by such sal^ 

ito'pay.pfi^ia nuMTtgag^ which was upon the same estate, 

^nd r "Oth^r > deb^ hy speoialty, and several other sums 

<^f money ^and^aifter payment thereof, directed that the 

iovdrpbi3' of i^e money should be divided amongst cer*^ 

tain^persona thereib mentioned, share and sbai^ alik^ 

^ter< deductir^ a sum of 200/., which should be liable 

.tdr a note under bis hand ; but, dying intestate, without 

any diapositipA of the 200/., the question was^ whether 

'theSOQ/^M^uld be distributed acoording to the Statute 

of (I>istrifoutionfi, since the intestate had dif«cted> the 

rwhole estate to be sold, and turned into; money, aod 

ndien that was done, then thi3 SUO/. w^a to be subject 

to his. appointment; and» . although > he had>made no 

appointment, yet it ought to be looked. uppna^ money, 

and so part of his personal estate, and to be, distributed 

tof the next ipf kin : but it was decreed by the jfAaister 

^ the Rolls, and aflerwardt/.affianed by the /L9$^ 

Ghandellor, that it ^hpuld jbe a jesulting tii;ust;for the 

hiiir at law^ since no. rule whatsoever w^ mpre>i:6rta4n 

aikd linvari^lQ than itha^r ihej heir at law should:* ihave 

aAcl\lint&re»8tinoiand«ja3. wtM flot (actually idi${>PsmL (3f 

fjjjSiv aba infthejo«6ejof iS^iWCjVi^j;^^ 
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^lMl^ilftatif'^by a4)onitf6yc(Dc^ xJdt: side tnighiikaTd been^effcOed^ Asiy 
/tflflfiai^d &i«21 take^^place ip the ^*^tor^^ lifetime, ^is interefX. in ihp 
.l|iirpliLs mu£^t have been personali and ]¥Ould have therefore gone to his 
.petsonaji representative* Vide 'ti&toii V. Wright, 1 Bro. C. C. i^;. and 
j90ii. ' Chap. VL It was necessary, therefore, to have inserted the time 
.when the conversion was directed to take place, or when it actually 
«pccurred>.to understand properly th^ principle of the decision. 
^ ^ 10 Mod. 230* S. C. 9 Mod. 167: ISl.SBrd. P* C. 360.'i 1 Strati^e 
267. 
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was a conveyance to trustees and tbcdr beirsy in trudt to 
sell the lands fi>r the payment 4>f debts, and otbdr pntri 
pos68» and the ovepplusto be pciid^as the* gran tof 
should, by any writings appdint.^ T^he gtadtorv (reciting 
the deed in his will, made an uniawfol'^propristtion of 
the suiplus produce, and it wai^ held that &t resttlfted to 
the heir at law* Hereir indeed, although the trustees 
might have sold the lands at any tim^ lyet »it df^eatls^ 
by the pleadings ia the cause, that they Mrere not sold 
at the griuitor's death ; and, consequentilyv be ihad aii 
int€(rest in the lands up to thetimeofhis' deaths 'Whidi 
interest, in strict conformity to the general prine%)lBi 
was held to descend to his heir at lawv • ^ ^ >> v/ 
i^ This principle, which has constantly been acted npoiH 
if om the early cases ? down to the present times % must 
be distinguished &om that which we shall notice heir^^^ 
after ' i wbere the interest und^ a deed^ absolutely^ di;* 
j-ecting a conversion of property fgr any.purpose^> has 
Vested in any one, but who died before ha became ac* 
tually possessed of such interest) fovf in the fbrmet 
inptance^ we must observe^ the interest 'passed to 'the 
grantor^B heir,' because it was a» interest ia^ land -at the 
grantor^s death, b»t when i« vests tundeti i the * deed^ ^'sdb^ 
solutely requiring a conversion, such inteiiest'^lli'(>asl( 
to the persfonal represenrtative^'^and-iiottothe.beirgfdhe 
person so failing. 

; SIdly, In the conversion of real festatfe infe p'6fsdhili 
hy wiUsi.As such a. pOAyersion q^ifl^M^i ,ta^ efect up^ 
jthe . death of a testator, and the heir at law fi^< entitled 
to every interest in land, which fe at tiiat time tindts^ 
posed of, it is clear that the produce of ^h estafe which a 

^' ■^' ^ ' ■ ' -i. ■ • ii i.i - -^ ■.■■■•■■■ • r r 1 ii T 1 i --•■.. .^- - ,1 I - 

< Culpepper V. Aiton^ 2 Cha. Cas. 115« 

* Het»U V. Wright^ 1 Bro. C. C. 86. | Chapter Vt 



^ or riA^^tHMistceyaiifca /tut a omnrBBSioN 

'^kilSM^%sim». ySie^^ayV'Os Iwtwsto Jibaneal and pen- 
^i($fi^»\c^iy«ntlfdM«i^^deeM'ewfaaHtiafaaU,be iaikatiMs 
^d^^ f^hVAndtfie'mMtii&mr iKUspossesaidn ai h»/pci>- 
sonal estate, unless he has actually and eventually.mwie 
l!Kl^4li^a»atil[^;«»«ry(iliter«Btiiriandwhk:hjennlbiAin. 
^VB^<liedJt^N«ffifi«fildirio%i8!heir'«t! htw^-Axidi althqt^ 
9^ w^'ibiteerlj;^' « Me>'^hH r the Coerts of iBquity to tbf 
^!9«igMlk(!'J#>e(ff&^yt 1^!i«n< iniplssd / intention .nf^the 
kmMmym§!6n9M:niiwvi/ia'Siilegaoy bad been fju^a^to 
^B§4ic$»ne^law,'^ha<i -ftiet wao asslunedtoihei a suffid^it 
lSldM!«fit>'^<in^tHion' ■tb«ifc{hbe&ould>>bei.fiq)Qtyefii)qf 
^Ih^Ai^^^l^d' pfbdtee<«kisni9rfroni^8iiiQi6f^liEi»t»^ 
%(jbf^ii^^ '«d«at6li ' sticb>a' iisgacy fteibg jitid lbojd«pitye 
'&e%^'^'liWiefr'the''«WH|>lb»(UBidiipos^^i^^^ m; tti»- 
-i^Pe6 thcs'cas^oof «fi$ tntecatoir^hoi< <bavtng'b legate 
is deprived thereby' of'lhe^beiijefidaIimteKaat'in!(he>t>ti!' 
^!fil|iOi@(iJ^'p^^otisi<t»n)|«evty^ yetj at>th«' pr^soittTday, 
'iS'V^f^ dSQO^nt ij^irdpl^i ^and ank df muchi r6AduHt<aiBd 
Mtf^l^^d^fi ^^U«Midn; goKrei-ns tbe'moderaidecbio004 
ididtlie^fiHft 4f> l^'b^ir^te ktvtaking avfegacy <«riUo^r 

Wi^l^ArnksV i^flalil^ oBitti<|ld8i3uppo^daiia}Qg}4ia'so)6r 
%S3:(#!f%^fyci^a^/JiiB «$ ^d'«»lr4)6ults ipealleo%r done- 
^l^6ille^^«i4te^^(^^tiyBlMl€ChpriiK(IiIe>b£^k^^q^^ 
'^^i^^^i@^^M&^^nN^d'th^e<tlf»^eiF>a»ibub kcmttolb- 
<iM!»te{€!!^ ^gl^il %^v^iiil«triiir irf)land> noi obfliiQ^ 

teitatoariiatJiiiadhe 
df'iukKi^ he 

TVIUI O ^^JB ■ -- . . - — . - .... ^ _ , 

« G^use,Y.J3arfey» 3 P. Wms. 2Q.. KeUety. Ktlkt^ 1 R & B. SS3. 
Bawrftfft V. ioo%, Cha. Pre. ie2. 
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niWihere'>Bxi testators tMMfflrt wHby wgWjdkl^^ 

^m^6%^ tb(obnverft his £red^GtiM)Qiii^i]^^N»0{^li^j|g(^ 

ititeiitioii>xto Qonv&£tii^6 estat^i f^fc) 4D}& o^e^cj^))] 

iiiBtflt^tiis jdireeteA^'toijb&. ooiwecte^kiil^ per3Rfi?jl»r{^^ 

«^WfdPted,iilthfe ^hotex,F?>dlucei q^^^ tl!i^j/#pptiey«igQoVAP 
-ttaU be G6nsixkcefixiaflfir^(f8totQ){ita1b^Ti^ 
i^i:^»» the'puEjioae'feiWrisaic^ ttoe'teos^iSit^ 

^ftjrfe ^hi%i oR«T[Artialhf j^^^ whc^fefl.il^ 

it&tof'si Ic^tfaiie^jthe^iiponsfi^ufiBSe WiJfcjlbei ^6§m^vg^ 

fe ittiappliiaHe^i^»nfe i^ny^(<^j<fe^ 

-dflertimte tfeeiteatatort'sbf^iiirpflieiKjgii?^ 

ipeqo[eri3 has (teaflfecfei tte'i|»#5)^f^^3#'B^l^ ^JftlSSJ^ 

recting. a conversion of real estate into pergonal. 
In the owe of the city of London v, Gamay.% JjT. Gr. 



"MMiktiiki 



« He// V. CbcA, 1 V. & B. 173, * 2 Veto. 57U 
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dtSns^ ^^V^M httdd to three trustees and thek^ hdiM; 
tr^fl triist^tds^ir and dispose of the mofiies to be Tftiwdl 
byistidh Isale, tt)-such persoM ^ he should, t^><afpa|)dv 
to bfeisi^etf trf h?m,*^tKrect and a|)iioiiit j dnd 4i^ pnt*. 
vided that if he left no such paper of appointtndnt^^ 
^ifeh''i^e'thi§t^« i^uld i^itand seized for thd bene&t of 
hftf flMrf'tiephew^ ; and if any of the arppointee» dks^ 
bfefore'^ftate'^nd payment of the money, mich i^havi^ 
sh^ld ' ^ ^ to his ^ nephews ; the te«tatw,4)y a p^t» 
sigttttl- T)y hittl, ft|)poiwted his trustees to pay several^ 
sutris of Ttion^y to several pei^otfe, which ^d not biw 
haust^ the pi'odnce of the land ; and it was dtereeci,* that 
so tnuch as was undisposed of should not * ga to Ibe 
itepheWS, but result to the heir at law; ancei-to disi* 
hrherit tin hoir at law, there must be either exprej^s words 
irtr a riecfess^ry implication. ^ ; ^! -i,!j,> 

^' Nor need the land be tvtned into personal- estbte^ 
Hdt mdr^ sold than is nteessary to pay the lidgacids^'foa^ 
if Ithert! is no dispoi^tioirof the warpiusi' and *be^ hfeii* 
dltto^ to^tMtethcf landj^yingioffth^charges. Aswhefia 
a man, by \^illi''devised his lands to trastees-'^.aiid^hdrr 
heirs, tiport thist tWat they "Should pdriwit tte'wife to 
itecei^6'the*^rt£te^'liilri«g be^^ifei arid aftei>hfer death 
should seH ^ the Iaiid8i"4«rd' out of the money arising % 
sttth saJe, should pay 150/: td J.S., and lOOfcto his heir, 
attd maidef his Wiife e(s?ettrtrix ; although it was urged-on 
the reasoning forrtieriy used, that, there being a pardcidar 
sum given to the heir out of the land devised to bie S(^ 
it should exclude him from any more of the lands, as 

r 

a jparticular legacy excludes an executor from the sur- 
plus, by the construction of the Court j yet it was held 



^ Vid. 13 ,H. 7. p. 13. and Bro. Abr. 52. tit. Devise. 
p Randall v. Bookej/^ Chan. Prec. 162. 
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fhat» as to the i&urplus of the motiey to 11)^. caifi^Js^^ 
the esie of the kady that devifSe' yntm but in tha i9Sit)W9r 
of a mortgage or security, and thatf . the heir payi^ 
those legacies might have the Imd^ :thoMsh» )^,b^d i^ 
jpartieular l^acy thereout. r , i , trr- !.)l»(v 

!ABd if there is a neoessi^ that the ex^cutersi.i^hin^ 
sell the lands, they will be oonsider^^d as trust^a %; 
tiie heir at law of this undisppsed-of $urpliis.^,,4^j 
where ^P^iS, devised lands tp his executors aiai^.ll^il^^ 
heirs, iin trust to be said by them for the best pne^, 
and with the money to pay his debts, legaoieil, <%^ 
and amongst the legacies he gave one to each!of..l^p 
co^faetrs; the Lord Chancellor: held, that though ther^; 
wete express legacies given to the heirs at? law, up4f 
none to the execut(H*s, yet, the will being that the ^eqqeh 
cutors should sell the estate for the best price thai theip) 
could get for the same, the devisees were never /to- 
teoded to be the owners; and they were, --thei^efoi^ 
held to account for the surplus: to ^tl^^heir^i at law;; fo|\ 
when^an/ estate is devided to tr^sDeesi^ imtru8it?tQse}l awl, 
pay debte, &c., and no disposit&cxQ is; mtide of the^Cr: 
siduc), , the* beaaefit -of the . xe^idue ; d^cewds ta the h^ 
aJblaw, beoaiKsethe d^lsei$ a][^ |4ke«iitiQr^e<;$ii^lyi'A 
€hfeurge,and;the estate so fei;ifeiH3^aip$,i;e>l,,il9tiwthBtan49 
ing^f the beneficial : interest goe^ftftji^hAjfeeM*,, ^iMJd*.^^ 
teosteoa; are trustees for! hi^i^ subject) tpi;therah«r^ei( ij^^^ 
poaed oui the esttvte by /the : i^ill j aQd ibhe heir jQ^y* a^fh 
deem by. paying those charges, and prevent a^aJeu ' jn v 

' AildK^heiie ^a test^jtrix devised <he(r re^ esjtatie ^Jbei 
sold, aitd oil ^her: estate to be (Converted intOiiniwei^^; 

<i Starkey r. Brooks^ IP. Wms. 390. 
' M'Clelandy. Shaw, 2 Seh. & Le£ 538. 
• Chith/ V. Parhr, 2 Ves* jun. 271* 
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"which ** I i^ve and devise as foUows," she then gave 
several legacies } the piuposes of the will were all sa* 
tisfiedy without having recourse to the real estate^ which 
was not sold ; the next of kin claimed against the heir» 
but as no purpose remained for which the real estate 
riiould be converted, it»was decreed to go to the heir 
as land. 

And likewise the produce of part pf a rent-charge 
undisposed of will equally result to the heir at law. As, 
where one devised a rent-charge to be sold to pay lega* 
cies, amounting to 800/. ; and if the rent-charge should 
sell for 1000/. he gave a further legacy of 200/. The 
xent-charge was considered worth more than SOOL^ and 
less than lOOO/., and this excess above the 800^ was 
beld to be a resulting trust for the heir at law. ^ And 
if the lands are devised to be sold for the payment of 
4ebts, in aid of the personal estate, in the event of the 
personal estate being sufficient to discharge the debts, 
the heir at law will take the lands as unsold. ^ 

Nor will the case be altered where the conversion is 
formed out of the residuary real estate ; every devise 
of real estate, though in form residuary, being specific. 
As where "" a testator, after several legacies, gave all th^ 
rest, residue, and remainder of his real and personal 
estate, to his executors, to sell and dispose of his 
houses and lands to the best advantage, and for the 
most money, and to place the money arising therefrom, 
as well as the rents and profits thereof in the mean^ 
time, out to interest, " upon the best security they 
^ould get for the same ; and thereout^ and out of the 



* Stonehome v. Evelyn^ 5 P. Wms. 252^ 

Buggins V. Yatesp 9 Mod. 122. 

^ Robinson v. Tfl^/or, 2Bro. CC. 589. 
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remaining part of my personal estate, pay B. ikf., during 
l0t life, an annuity, &c. And as to all the rest and 
residue of the money which shall be then out at interest, 
I do hereby order and direct, that the same shall 
rem4n out at interest, for and during the life of M. S.f 
and in case she shall live separate and apart from her 
husband W. S.^ then and in such %ase I order and 
direct that the yearly interest arising from the said sur- 
plus-money shall be paid to her sole and separate use ; 
but in case she shall live with her said husband, then» 
in such case, as therein mentioned/' M* S* continued 
4;o live apart from her husband from the death of the tes- 
tator until her own death ; and it was urged that the tes- 
tator not having disposed of the residue of his real and 
personal estate, (the real estate being by the will directed 
to be sold, and having been converted into money) it 
w:as distributable, at the death of M. 5«, amongst the tes- 
tator's next of kin ; but the Lord Chancellor said that he 
did not see how the personal representative could ever get 
at that which was not personal at the death of the 
testator, but by an express direction j therefore he 
thought the heir at law was entitled to the residue of 
the real estate, as a resulting fund. 

Nor is it material if the testator^ does not express, 
merely that his real estate shall be sold and converted 
into personalty ; but taking both funds, his residuary 
real estate and his personal estate, blends the two, and 
directs the whole to be turned into money by hi» 
trustees ; and out of the money arising therefrom, " in 
the first place," to pay and reimburse themselves all 
reasonable and necessary costs, charges, and expences 



^ Hill V. Cock, 1 V. & B. 173. 

H 
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Whatsoever^ which they should Ot might be put to, in 
the execution of his will> or the trust reposed in theA, 
and does not afterwards express any ulterior purpose to 
exhaust the entire produce: for if there is nothing 
more in the expretoion of the purpose than the satis- 
Miction of those expences, the money. remaining unap- 
plied, as not beitil required to answer the purpose, 
would, as far as it Was derived from real estate^ be con- 
sidered ad real, not personal, property. And although 
^ il Wa^ said, that if- a testator simply directed the con- 
version of his real estate, expressing no purpose what- 
soever, with reference to which that converaon was to 
b^ made, the inference Was necessary that he had the 
purpose of conversion, and no other, and that using 
the words " in the first place," and not afterwards ex- 
pressing any ulterior purpose, the next purpose muSt 
be supposed to be merely that of making the conver- 
sion $ yet the Court was of opinion that, upon the con- 
struction of those words, " in the first place," it could 
not hold that the principle upon which, hitherto^ pro- 
perty, in the form of personalty, had been given to the 
heir^ should be denied in this Case, and that the dis- 
tinction upon these words was much too slight to take 
this case out of the general principle : so much, therefore, 
of the residue of this money as arose from real estate 
Was to be considered as real, and to belong to the hek* 
- So, where there is a devise of real estate for the pay- 
ment of debts, the surplus undisposed of will go tO the 
heir at. law. * And where ^ a testator devised real and 
personal estate to his executor, to pay his debts and 
legacies^the rest and residue to himself, the only pur- 

M ■ ■ ■ ■ i '■.'■ ■ ■ I.. ■ >l 11 -■■■Ill II, 

» Bristol V. Hungerfordy 2 Vera. 644. 
y HaUiday V. Hudson^ 3 Ves. 210. 
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pose of devising the real estate appearing by the words, 
^ My situation is such, that I am obUged to make a 
will, for if I should do otherwise than well, my heir 
would come in for all my lands, and my just debts would 
remain unpaid,*' to be only to ensure payment of the 
debts, without any intention to disinherit the heir, he 
was held to be entitled to the surplus of the real estate. 
And where, after a devise of real and personal estate 
to J. F. and M. S.^ upon the especial trust and confidence 
that they should pay certain annuities, the testator 
added, that he appointed them executors of his last 
will and testament, and their heirs, executors, and ad- 
ministrators, upon the especial trust and confidence that 
they should devote all his property, both real and per-' 
sonalf to the payment of his just debts, and all the 
legacies and annuities given by him in trust to them, 
these executors were not to be considered otherwise 
Ijian as executors in trust; and would not, therefore, 
exclude the heir at law from so much as was constituted 
of real estate, and remained undisposed of for the pur- 
poses of the wiD, * 

Where the devise fails from inefficacy the heir at law 
will likewise be entitled j for whenever land, or any 
interest in land, which would descend to the heir at law, 
is devised for purposes which the law will not permit to 
take effect, the heir at law will have the benefit of the 
interest, as undisposed of, whether the testator intended 
he should have it or not ; for the heir at law takes what- 
ever is undisposed oi\ not by force of the intent, but by 
the rule of law. As in the case of the Attorney General y. 
Weymouth *, where a testator devised to trustees all 
and every his manors, messuages, lands, tenements, and 



wm 



» Southouse V. Bate, 2 V. & B. 396. » Amb, 20. 
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hereditaments, both freehold and copyhold ; and all his 
real estate whatsoever, in trust to sell and dispose there- 
of, as soon as conveniently might be after his decease, 
and to pay all the monies to arise by sale thereof, and 
the rents, issues, ^nd profits, in the meantime, and until 
such sale (all necessary charges being deducted), unto 
such person or persons, and for such uses, intents, and 
purposes, as he had thereafter given and bequeathed the 
same ; and after the bequest of certain legacies, he gave 
and bequeathed all the monies to arise by the sale of his 
real estate, and by the rents and profits thereof in the 
meantime, and until such sale, and also all his personal 
estate, unto his trustees, to pay over one equal moiety 
thereof to the governors of the Hospital of Bethlem, 
in London ; and upon trust to pay over the other 
moiety thereof to the treasurers of St George's Hos- 
pital. The heir at law having pleaded the Statute of 
Mortmain *", that plea was allowed ; and such disposition 
being within the spirit and meaning of the act, the pro-, 
diice of the real estate was held to result to the heir at. 
law. 

^ So, likewise, when the trusts are not void in their 
creation, but in the events which have happened the 
disposition proves unlawful ^ the heir at law will also be 
entitled to the benefit of the real estate. And where ** a 
testator du-ected a share in the.Bath Navigation to be 
sold, and the money to be applied to the improvement 
of the city, this bequest being void under the statute 
just alluded to, was held to be a resulting trust for the 
heir at law. 



t> 9th Geo. 2. c. 36. « Tregontoell v. Sydenham, 3 Dow. 1 94* 

^ Howse V. Chapman f 4 Ves. 542. 
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In the case of Middleton v. Cater % J. C, who was a 
freeman of the city of London, devised his real estate 
without the limits of the city, to trustees to sell, after 
his wife's death, and after certain legacies, he directed 
the residue, in case it should amount to 1000/., to be 
laid out in the plirchase of lands, and the rents, issues, 
and produce, arising therefrom, to be for ever applied 
in augmenting the weekly allowance to the poor of a 
certain hospital, called Jesus Hospital ; and if the resi- 
due was larger, he directed a larger proportion to be 
paid to the said purpose ; and as the custom of the city 
was only a personal privilege in the freeman, and could 
not extend to lands out of the city, so as to exempt 
them from the effect of the Mortmain Act, it was decreed, 
as to this residue, that there was a resulting trust for 
the heir at law, as to so much of the intended provision 
for the charity as consisted of real estate, and for the 
next of kin as to so much as was personal. 

And where there is a special disposition by a will of 
the money to be produced by the sale of real estate, if 
this disposition fail by lapse, the unapplied produce will 
equally result to the heir at law.^ 

The case of Ogle v. Cook * was long considered to 
contravene these authorities ; but it appears from the 
words of Lord Loughborough in Collins v. Wakeman % 
thatsuch was not the case. The facts of the case, asthere 
stated, were these : — Cook, after directing by will cer- 
tain parts of his real estate to be turned into money, and 
the produce to be laid out in stock, subject to the pay- 
ment of his debts, gave the interest to his wife for life j 
and, after her decease, the principal to his daughters. 



« 4 Bro. C. C. 409. ' Gibbs v. Ougier, 12 Ves. 413. 

« Cited 1 Bro. C. C. 501. ^ 2 Vcs. jun. 686. 
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taking notice, that Iiis heir was otherwise provided for : 
He afterwards conveyed the same estate, which he had 
previously devised, to a creditor, to whom he had assign- 
ed a mortgage which covered the estate devised, and a 
little more ; and he directed the estate to be sold to pay 
the debts; it was an absolute conveyance for a sum of 
money, but, by a defeasance, the person to whom the 
estate was conveyed, was directed to account, after 
satisfying the debts, to Cook himself. The question 
was, whether the devise was not revoked. Lord Hard- 
wicke held, that it was not revoked by the deed, which, 
in fact^ did what the testator had by his will directed to 
be done ; but the bill stated, that without carrying into 
execution all the purposes of the agreement, and reducing 
the whole into money, there would not be sufficient to 
pay the debts and legacies; and Lord.Hardwicke only 
decreed, that the remainder, after satisfying the par- 
ticular debts, should be taken as part of the personal 
estate ; and directed an account of the personal estate, 
including in it the produce of the real, and an applica- 
tion ; and he reserved the consideration of what should 
be done with the surplus till after the report. Therefore, 
the only point which applies to the list of cases now 
imder consideration, was left undecided. Consequently, 
it does not stand in contradiction to them, nor to the 
rule, that, where the Court has no direction from the 
testator to whom the money arising from the sale of any 
part of his real estate shall go, it rests with his heir at 
law. 

Hence, when the real estate of a testator is converted 
into personalty for the particular purposes of the will, 
whether such purposes take effect or not, so much of the 
real estate or the produce thereof as is not effectually 
disposed of, either at the time of the testator^s death, or 
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in the events that have happened, (whether from the 
silence, inefficacy of the will, or subsequent lapse,) will 
result to the heir at law. 

Nor, if there be a residuary disposition, will this surplus 
arising from the conversion of the testator's real estate, 
after the particular purposes are answered, so form part 
of the personal estate as to pass by the residuary clause ; 
for, as Si. conversion by will cannot tjake effect till after 
this death of a testator^ properly speaking, nothing is his 
personal estate which was not so at his death : and 
although he certainly may express himself in such a 
manner, as to shew that he intends this surplus to fall 
into the residue, yet, unless he has done so, where there 
is a direction to sell land, with an application of the 
money to a particiiilar purpose, and a subsequent dispo* 
sition of the rest and residue of the personal estate, it 
appears there is no case in which it has been held that 
the jsurplusy afiter the particular purpose i^ answered, 
forms part of the personal estate, so as to pass by this 
rissiduary clause*^ 

Indei upon principle, it is impoasibk that ^ch sur- 
pbis can pass by a residuary bequest ; for this suiplus 
must he considered as an interest in land, and a residuary 
devise is .constituted on very diiferent principles from a 
residuary beijuest^ for a will as to personal estate speaks 
at the time of the death of the testator^ ^-nd the residuary 
legatee takes not only what is undisposed of by the ex- 
pressions o£ the willj but that which becomes undisposed 
of at the death, by disappointment of the intention of 
ih^ will. But it is other»^ise ^$ to the re^duary devisee 
of real estate, or of the price of real estate. As to him 
the will speaks only at the time of making it, and he 



* Maughan v. Mason, 1 V. & B. 410. 
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can take nothing but what is at that time intended for 
him* As to personalty a will is ambulatory till the 
testator's death, but as to realty it speaks from the 
date } therefore, a residuary devisee cannot take a 
lapsed devise, but a residuary legatee takes every thing 
that lapses ; and hence arises the necessity of ascertain- 
ing clearly the intention of a testator, whether he means 
the^produce of his real estate to be considered as per- 
sonalty, not only for the express object, but, in the 
event of that failing, for the purposes of his residuary 
disposition ; and unless that intention can be gathered, 
either by express words or by necessary implication, 
the heir at law must be held entitled to it as a result- 
ing trust. 

Where a testator ^ devised his estate, upon trust 
and confidence that, as soon as conveniently could be 
after his decease, his widow should sell and dispose of 
the same, and invest the money arising therefrom in 
real or government securities, or in the public funds, 
at her discretion, the interest and dividends of the 
same to be to her use ; and subsequently gave and be- 
queathed all his effects, whatsoever and wheresoever^ for 
her maintenance, upon fiill trust and confidence in her 
justice and equity that, at her decease, she would make 
a proper distribution of what effects might be left in 
money, goods, or otherwise, to his children ; and ap- 
pointed her ^ecutrix : it was held that this could not 
be construed into a declaration of the trust of the 
money produced by the sale of real estate, beyond the 
life c£ the wife, and that it must therefore result to the 
heir at law of the testator. 

k Wa9>n V. Major, 11 Ves. 205. 
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So, likewise, where a testator devised his real estates 
to W. C. and his heirs, in trust to sell the saihe, anA 
declared that the money arising by such sale' sfiotild be 
considered as part of his personal estate ; and thereout^ 
and out of his personal estate, he gave several legacies, 
and, among others, to all his next of kin, and his hfeir 
at law ; and he devised several copyhold estates to l3ie 
same trustee, to sell as early as possible ; and directed 
the whole of the money arising from such sale to te 
considered from thenceforth as other part of his said 
•personal estate, and to be disposed of by his said trustee 
and executor in manner following: He then gave, 
among other legacies, out of his trust-monies and per- 
sonal estate, the sum of 1000?. to his executor, to be 
disposed of according to any instructions he might leave 
in writing ; and gave all the rest and residue of his 
goods and chattels, personal estate and effects, whatso- 
ever and wheresoever, as therein was mentioned. The 
testator died, leaving no instructions with regard to 
the 1000/. ; and the Court was clear, that where there 
was no direction from the testator to whom the money 
arising from any part of his real estlate should go, it re- 
mained with his heir at law, and therefore, nieither the 
residuary legatee or next of kin could Establish their 
claim to it. * 

• And where the real estate was devised as an auxiliary 
fund for legacies, and the testator appointed residuary 
legatees, yet the residue undisposed of was held' to be 
a resulting trust for the heir at law, and could not, 
without some express words, or a necessary implicatioti, 
belong to the residuary legatee."^ 

1 CoUin$ V. Wakematiy 2 Ves. jun. 68S. 

"» KeUeU y. Kdlett^ 1 B. & B. 533. Maugkan v. Mason, 1 V. & B. 
410. 
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It must be equally clear, that where the particular 
purpo^ fails from inefficacy, the residuary legatee will 
not be entitled to it j but this surplus must also result 
to the heir at law. As where a testatpr devised lands to 
be sold, and part of the money arising by the sale to go 
to a .charitable purpose, and the residue of the ootoney 
was given over, it appearing jthat the devise to th^ 
charity was void, the produce to be applied to it was not 
considered as fovmng part of ^he residuary estate, but 
Tesult^ to the heir. ** 

So, where a testatrix gave directions as to all the re- 
sidue and remainder of her real estate, to sell the same, 
and, out of the monies to be produced by the sale, to 
pay certain legacies ; and then to lay out the sum of 
800/. in landed property, for the use oif* certain charities 
mentioned in her will, and to pay all the rest, residue, 
and remainder of the monies to arise from the s^le of 
her real estates, to J. i2., for h^s own use and benefit 
the VicerChancellor held that the devisor, at the time 
of making the will, intended that the r^idqsoy 4<^vi)3ee 
of the price of the }and should take such re^idue^ sub- 
ject to the deducition pf 80Q/., which wfig, ther^fore^ 
undisposed of, and belonged to the heir. ^ 

Nor» if the particular legacy £uls by lapse, cm it fsOl 
into the residuary disposition, unless by express word^ 
x>r necessary implication* A§ where A., hayiog iSve 
children, divided all Im freehold and copyhold lands, 
in trusft to sell the ^me, and to pay off all iu^um- 
branees upon the premises, and also all h^s just ddbts; 
he likewise devised all his personal estate to the ^ame 



n Gravenor v. Hallumy Amb. 643. 

« Jones V. Mitchell^ 1 S. & St. 290. et vide Gibbs v. Ramsey^ 
2V. &B. 294. 
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trustee, in trust to sell to the best ^vantage, and, after 
his debts were paid, to apply the money arising by Bale 
of his personal estate, and also the money to be pro* 
duced by sale of his real estate, amongst his five children ; 
to his eld^t son, gOO/., which the testator gave him at 
his age of twenty-one; all the rest and residue (hereof to 
and amongst his other children. The eldest son died un<- 
married, and under twenty-one ; and it was decreed that 
this residuary disposition to the children could £iot be 
construed to include the interest in land, which had 
lapsed by the death of die eldest son, but that it must 
descend and go to the heir, m if so much land as was 
pf^ that value was not directed to be sold, - but suffered 
to descend. ^ 

If, therefore, real estate is directed by will to be con- 
verted for any purpose, although the will may contain 
a residuary dii^osition of aU die testator's property, yet, 
when that purpose fails, &om silence, inefficacy, or 
lapse, this residuary clause does not necessarily prevent 
so much of the produce as was to be applied for that 
purpose from resulting to the heir at law, as an interest 
in land. The testator may^ iiide^, either by express 
words or a necessary implication, direct that the pro- 
duce of the real estate shall be coni^dered as personalty, 
not only for the particular purpose^ but alsp^r the pur- 
pose of Ms residuary disposition; and we shall now pro- 
jceed to enquire what will be conjadered by a Court of 
Equity as a conversion, as well for the particular pur- 
pose as for the residuary disposition. 

In the case of Durow v. Motteua \ T. M. by will 
blended all his real and personal estate, and devised to 



P Cruse V. Barley ^ 3 P. Wms. 20. Hutcheson v. Hammond, 3 Bro. 
C.C. 128. 
^ 1 Ves. sen. 320., sed vide 1 S. & St. 292. (in note.) 
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trustees all he had, or might have or claim, of what kind 
soever, tipon trust to sell and dispose thereof; and 
after payment of all his debts, funeral expences, and 
legacies, to put or place out all the residue of his per- 
sonsd estate at interest, upon government or other se- 
cttrities, in the names of his trustees, upon trust that 
they should pay and apply the interest and produce 
arising thereby between the persons thereinafter men- 
tioned, during their joint lives, with benefit of sur\qvor- 
ship ; and, after the death of the survivor, then to pay 
and apply the said residue and the principal unto and 
amongst their respective children, to be equally divided. 
The testator then gave several legacies, some to in- 
dividuals, and others for charitable purposes, and 
amongst them a legacy of 12,000/. ; and the remainder 
of his estate and the interest thereon being placed out 
at interest in some of the funds, the testator ordered the 
interest arising therefrbm to be paid quarterly to and 
amongst the persons therein mentioned : and' the 
12,000/. being held void as a bequest for the charity, 
and it being held by the Court that the money which 
arose by the sale of the testator's real estate was turned 
into personal, and so considered by him for all the pur- 
poses of his will (the testator himself describing it as all 
his personal estate), the law would then give it to the 
residuary legatee, as it is presumable that the residuary 
l^atee takes as well whatever is not given accordiifg to 
law, as whatever lapses by the death of legatees. 

So, likewise, in the case of Mallabar v. MaUabar 'i 
where there was a devise of real estate only, upon trust 
to sell^' and that out of the monies arising therefrbm 

r Forr. 78. 
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the testator's debts should be paid ; and after the pay* % 
meat thereof, the testator devised, put of the remainder 
of the monies, certain legacies, and amoQgst the rest 
one to the heir at law: then followed this clause; -r— 
Item, after all my debts and legacies paid, I give 
and bequeath all the . rest and residue of my personal 
estate unto my sister, E. M., and I appoint her exe- 
cutrix/' As there was more money than was suffin 
cient for the payment of the debts and legacies^ .the 
question was, whether the surplus of the produce consti* 
tuted by the sale of land, resulted to the heir, or belonged 
to the executrix : and the Court inferred from the inten- 
tion of the testator, as far as that could be collected 
from the will, that the testator meant to describe by the 
residuary clause, as well money strictly personal, as the 
money claimed by the heir, and for this reason chiefly, 
because, if a different construction was made, the exe- 
cutrix, to whom the testator clearly intended to give a. 
beneficial interest, would have taken nothing but a 
troublesome office j for, if the words ." the residue of 
the. personal estate," did not include this« money, the 
personal estate must have been first applied to pay the 
debts and legacies, in, exoneration <of the real estates 
charged therewith by the will, and the executrix would 
have had an office of trouble without the benefit in* 
tended her. 

So, \n the case of Ackroyd y. Smithson *, which we 
shall more particularly notice hereafter, it was held to 
be a conversion for all the purposesof the will^ including 
the i^siduary disposition. And where a testatrix having 
power under her settlement, gave by will, amongst 

• 1 Bro. C. C. 503. 
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other things, a copyhold estate, which she had surrender- 
ed to the use of her will, to her brother, T. A., and his 
heirs, in trust to sell, and out of the monies arising 
therefrom, to pay the following legacies ; to her husband 
jB. L. the sum of 150/. ; to her brother T. A. 20/. } 
to her nephew J. F. 10/., &c. j and she directed these 
legacies to be paid within twelve months after her decease: 
she also gave some personal property to be sold, and 
aftei' making a disposition of the produce^ proceeded^ 
" andj as to the residue of the purchase-tooney arising 
from the sale of her said cc^ybold estate, household 
goods and furniture, and all -the rest, residue, and 
remainder of her monies, securities for money, pef- 
sonai estate and effects, whatsoever and wheresoevOT, 
that she should die possessed of, interested in, or en- 
titled to, or whereof she had power to dispose by wiH j 
she gave to her said niece B. -K*., her executors and 
administrators, subject to her debts and funeral ex- 
pences.*' The legacy to the husband was considered 
void at law, he being married at the time of his second 
marriage, andc7. F. dying in the lifetime of the testatrix, 
that legacy also failed. The question was, therefor^ 
whether there was a conversion^ not only for the specific 
purposes, but for the purpose of the residuary disposi- 
tion ; and the Master of the Rolls, in his judgment, held, 
that this case came under the authorities of MaUabar v* 
Mallabari and Durour v. MottetuVj for it was making 
the real estate, to all intents and purposes, personal; 
and then taking a retrospective view of what she had 
done, the testatrix meant to give every thing not dis- 
poted of, and added the residuary clause ; therefore this 
estate was entirely turned into money : the testatrix 
had contemplated it as such \ and part of it not being 
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well disposed of, the residuary clause gave every thing 
which was lapsed, or by any means not disposed of. * 

But although the object be a conversion out and out, 
for the purposes of the residuary clause, it is necessary 
where a personal confidence is reposed in any one to 
sell the property, that the testator's real estate should be 
all sold, either by that person, or under Iiis directions, 
or otherwise, the produce of that part only which has 
been sold will fall into the residue, and the part unsold 
will result to the heir at law ; as where a testator ordered 
and empowered his wife to sell certain estates, with the 
crop in the ground or bams, and all stock, furniture, 
chattels, and effects, with all convenient speed j and the 
money arising from such sale to be placed out on se- 
curity : the yearly interest of which, as well as the 
interest due to the said testator, on notes, bonds, mort- 
gages, or otherwise, (exciept what- was in the public 
funds^) he also gave and deviled unto his said wife, 
iliider certain restrictions, in case of a second marriage ; 
si^d the testator^ afler giving several legacies, did there- 
by, after the decease of his wife, without issue by him, 
leave the whole of his personal estate, principal and 
interest of every kind, both on public and private se- 
cnrity^ before undisposed of, to his several nephews and 
nieces therein named. The testator's widow died, with- 
out issue by him ; and not having married again, the 
question was as to the claim of the heir-at-law to that 
part of the estates which was not sold during the widow's 
life, and also to the money produced by the sale, as not 
being disposed of after tiie death of the wife j the 
residuary legatees insisting^ that the residue of the 



^ Kenndl v. Ahhottf 4 Ves. 802. 
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%s^^*Kf ^ttiircMfe tfdfid i 1fti*the prdduc* of Ae whi3le'^b 

-iuithe^^^ And tJle Master of the Rolls 

' Q^Xtt^ tfiat tht heif *at-l^w of the^ testaitor wa^ entitle'd 

*^M%ftUeh 'of the estate ab •rettiiined ttritold ; ahd tfeit 

''*6bef*ri>ttey produced by the sale' of liuch part as Bad 

4 fif^n sold niras to be considered as |>art of the perscii&kl 

^e«ta*i of the testator. ** " * 

^>*.^*M<M» c^e, it will be observed, that the real eMilie . 

*%jto ttht blended • with any pertjonalty*, except what #As 

^tif <is« ibrthe^pui^oses of cultivalSkm ; and ybt it diA^t 

^itM^ewxy difference as to the construction 0£ €tkh^i^ 

'Sm&^Ang considered as personally, for thie purpose ^f 

^ ^tlije^ reiidutiry clause, --^ it was the manner in ^icfa that 

'tiiausfe was worded which must have induced th^ tobdrt 

tiA ctociEdider that as personal which had been convert^ 

*^by *H€f "person' duly mutborised* ^ Henccf, if any int^ite^t 

fil^ land, .eventaaUy incapable 6f application ferliie^pat- 

^iicuIap»pui»pose mentioned in die will, is ihteiidedtoMl 

*tiito-the readiiej it is absolutely necessary that thefeife 

^ somel^ing to^pointout tifie testator^s meaifhig; eitliiv 

it<the mords tiiiem^lves^ or, at least, a necestet^ iitrpIiciU 

vtlon from the» words and state of the property. ^ "^^^^ • 

■'/. But should such a residuary disposition, aflf^vduld'Jiil- 

^elqde iEiU th& produce of real estate, in any evelit HaA, 

00 partiaUj fail^ the s^me rule will hold as if there hiA 

vbden a failure, or partial f^dlure, of a particular ptirpdde, 

V and. the undisposed of* surplus willj in such case, 'aBlh 

the preceding instance!^ result to the heir at law. * It-is 

not the mere disposition of it by a residudry claui^^ 

which will absolutdy make the pWduce of real estlite 

^personal property j for, although the testator may hi^ 

v:^ ■"■■ : - •■•' •■' ' ■ ■ • ^-" '■ "■ '■■ 
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converted jhis real estate out and out, V)^ rq^remxto 
the. qualities qf the property which his re»duarg kggh 
tees "were to take^ yet, as to such part of the prapedyt 
as in the ev^it they cannot take^ be basnot detenmHid 
its nature ; but has^ for any thing which appears on ibe 
&ce of the will, left it in the state it was during his Iifi> ; 
he has in £ict died intestate; and, ther^ore^ to say 
that he has made it ahsobUeUf personal prc^ie9iy,;and 
that, therefore, the law must give it to the next, of 
kin, would be to apply an argument deduced &oni. what 
was the testator's intention, in case events had: taken 
place, which have not occurred, for the sake of proviag 
a simOar intention, if circumstances had hap^aiied 
directly contrary to those, with relation to which cmly 
the testator framed his intention ; or, to infer, that^ be- 
cause the testator intended his real estate should go as 
personal xmth respect to his residuary legatees^ theircfore, 
he intended to convert his real estate out and outf to all 
intents and purposes whatsoever, would be, to reason 
from a case in which intention was expressed to prove 
a like intention in a case which supposes absence of 
intention ; if, therefore, there is a failure, or a partial 
fiulure, of the residuary disposition under a will re- 
ferring only to the purposes contained in tt, this, pro- 
duce is so much money undisposed of arising from 
the sde of lands, and .which, in equity, is considered as 
land. So long as there is any person to take, who is 
declared by the testator to be preferred by him to those 
whom the law appoints to succeed him, the heir, .can 
have no claim : but where the residuary disposition 
wholly or partially fails, and there is no declaration of 
intention in favour of the next of kin, the heir must 
take such surplus arising from the sale of lands ; as no^ 

thing can entitle the next of kin to take, ;upless there is 

I 
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some direction, or expression, in the will, that the un- 
disposed of surplus shall be considered as personalty. 

As where^ a testatrix devised her real estate to trustees, 
upon trust that they, or the survivor of them, or tlie 
faeirs or assigns of the survivor, should sell and dispose 
of the same, either together or in parcels, for the most 
mon^ that could be got for the same j and the money 
arising therdby, and by the rents and profitSi in the 
meantime, until the same should be add, to be paid a^id 
api^ed as thereinafter directed ; and the testatrix^ after 
several legacies, gave and bequeathed <* all the residue 
of her personal estate, and of the aioney arising l^y the 
sale of her leasehold estates, and of ^e rents and profits 
thereof, until such sale, unto Lady Legard, Jane Fisher, 
Lady Cayley, Mary Gartwright, atid Henrietta Djgby, 
to be equally divided amongst them, share and share 
alike ; then, by a second codicil» (for the &«t made no 
^iteration as to this residuary disposition^) the testatrix 
reciting the disposition of her real and perscmal residu- 
ary estate, and that Ma^y Gartwright was dead, re- 
voked the former disposition, and gave the residuary 
real and personal estate amongst Lady Legard, Jane 
Fisher, Lady Gayley, Henrietta Digby, and Lucy 
Osbaldiston, to be equally divided amongst tbem^ share 
and share alike ; and Lady Gayley having died in the 
lifetime of the testatrix, it was 4^^^d9 that the fifth 
part of the rents and profits of the testatrix's real estate^ 
and of the money to arise by the said sale^ bequeathed 
to Lady Gayley, should result for the benefit of t^e heu>- 
at4aw of the testatrix. Now, here, if all the legitlees 
had died in the lifetime of the testatrix^ it would Im^e 



^ i}V^ V. Lq;(irdt Reg. lib. A. i7T3. fol. 495. 
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been competent to the heir at law to have insisted in 
equity, that no sale should be made of the real estate ; 
and, therefore, ii* some of the legatees die, it 13 im- 
possible to say, that, because a sale must be made, he 
shall not have that part of its produce which the objects 
of the testator's bounty cannot take ; since, as we have 
seen, it is not true, that, where it is necessary that a sale 
should be made to efiectuatethetestator'spurposes, which 
are capable of taking effect, such sale will convert the 
nature of that part of its produce which cannot be ap- 
plied according to the testator's intention : and there is 
no di^rence between the case of an entire failure of the 
legatees, and the present case ; except that in the former 
instance there is no residuary legatee as to any part of the 
surplus, and, therefore, a general intestacy ; and in die 
latter there is none as to some part of it, and therefore 
a partial intestacy : but the effect of a partial intestacy 
must be the same as to the part,- as the effect of a gene- 
ral intestacy is to the whole ; therefore, the claim of the 
heir at law to the lapsed shares of the produce, must 
prevail against that of the next of kin : nor i^ould such 
shares have gone to the other residuary devisees (£ the 
produce of the real estate ; they took, as tenants ia 
common, and if it is intended that those who are en- 
titled to this residuary disposition should take the lapsed 
share of that person who £uls in the testator's lifetime, 
it is essentially necessary that words of survivorship be 
added.'' 

It will be observed, that in this case the funds con- 
stituted by the produce o£ real and personal pr<^rty 
were never blended by the testatrix, but constantly kept 
distinct : but the blending the fimds for similar purposes 

» Bregrave v. Hinder, 2 Tes. jun. ^M* 
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^^^H^itot alteiJ the^ principle j flind^ th^efore^ so muchjof 

^^it&fe'ftiiid'as is eonstitutedof realty will descend to the 

"^^^ feNiiirttt law, jtnd so much as is ccmstituted of personalty 

^'•^ly^hei^perdonalJrepresentative* " » 

hm; l4il^. in'acaBe^' where a testator, after giving several 

'^i^tegfftde^/' blended' his real and personal estate, and 

^ gav*i'*atid defvised the same to trustees^ in trust that 

•^^^y* shmild, a^ scon as convenient after his decease, 

'>^ s^ir dll his s^idf^messuages, &a'fbr such price or pcices 

'^^^ib^'cdtildifbe^got^r the Bame^ and tlierebJ^MConvert 

^^'Kf^^^'i'estl' a)id^ personal estate, so to them «de vised, 

-J'^^PfeV^y part thereof into ready money j and/tbyriand 

'^•^fetH/ 6f'the^ money arising from such sale, pay^all his 

^'^ • d^btll, legacies, ' and funeral expencesj and charges of 

^^'•j)rbvin]g his* will : and after payment therec^,^ and^re- 

^'^okhiitigto themseiveis 60L each, in trusty) <Hit of such 

^^I^Vflcrhies to arise as aforesaid, to pay all legacies andan-^ 

^t iluitiei ^eteby bequeathed, at the time and in the man^ 

^it'd&r thereby >direeted ; and i^ after all such payments 

-^^tilh(Ae,^nd putting out the fund as thereby directed^ for 

sHtriDibiRg the itnnuities thereby given, and indemnifying 

^it|^ ti^ustees^firom^ all 'Charges, expences, and .loss, iwhich 

-oxiAight'litteiid th^catrrying the trusts of his^ will into 

execution, there should remain an overplus in the hands 

X^^43rfv'the'4fUstec8i' be directed v that they, aiwi the sur- 

{i <^'.vivclrfe of 'tUem, should, « > withini ? six ' montiw ■ after » the 

)i> Baiiie>«i^hould belascertaided, pay the same . unto xthe 

y^i^tdstator'ddegatees, thereby making his legatees entitled 

o(f as tendlitb>in common of the suirplvs which feU into the 

li Mlresiduaiyt diBpesition. 'iTwotof the (legatees died 'iUithe 

lifetime of the testator ; and the question was, whether 

the heir at law, next of kin, or residuary legatees, were 



< Ackroyd v. Smithson, I Bro. C. C. 502^ 
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t Btitided' 4o> tfefe lapsed ile^cles, . they beuigi ,coiwt«tujted 

■ iiot only of personal; (but alsol of the produceaifisijog iii^m 

the sale df^ real estate/, -now^: th/er fact of the* teetetior^s 

having blended the funds^/hasbj^en. sometimes, fiuppoepd 

f tO' favour EB ioitenticm! c£an absolute can¥ei]$ioa ovit and 
oput) (for all intents an d'purposes whatsoever.s butit wpjild 
not have beaaj possiWe ta contend, that^bect^ufi^ a 
testator has blended the funds, ia:order tojaa^Jke^attlis* 

"^ position^ whjch 'never toolf eflSsct, and \tithoirt i a; yi^gfe to 

' any oth^F' given circiimstaaces, that he^hasith^relpre 
blended)^ » them, if) in the event, he has made^ioridispo- 
sition ; or that, because he has made the real •estate, ^r- 
sonali to give it to his residuary legatees,>iand tQr4is- 
appoint* his heki he means also to disappoint bi^h^ir, 

' whetfaeif his?' residuary legatees, do or do< tiot^.i<iif|;he 

' event,^take the benefit of that disposition: JR>cthei&ct 
<of his having blended the funds^ proves a purpose hostile 
•tcxboth the^ heir andtnext of ki^j^dndj tbe!nefor6i>that 

' fact" can never be a ground from> whence /to infer, i tibat, 
in a chamget of circumstaticeSi he haa ia> pur^^ose of ihtnd- 

* tn^ss and bounty to the next of kin, i and advterse-totthe 
iinterest'ofthe heir only ; and, theice&Mrei sanuich ciifithe 
fund as- \vas constituted of real estate,»>waa <hel4:tQyre- 
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Bultto the- heir at law. > n 
' In the case of WilUams v,^ Goade^ part of the residuary 
dispdsitictn failing lapsed to the heir atlaw.^ Theonly 
purpose ' fO)r which the estate is taken fi'om the > heir at 
law, in oases of this nature, is to benefit the residuary 
detisees^; thefn, if they cannot taker it, and there is no 
indk^on of intention to take the estate fromtbeiheir 
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and give it to the next of kin, it must result to the 
fiMiner** 

S09 where S^ J. seized of real, and possessed of per- 
sonal^ estate^ gave all his lands» &c. in trust to sell, and 
directed the money to be laid out at interest, in the 
public funds, and after giving some legacies, ordered 
the residue of his personal estate, and the money 
arising therefrom^ to be vested in the public firnds, 
and there remain for the space of ten years; and^ 
at the end and expiration of the said term, he willed and 
directed that the same, together with the interest and 
accumulations which should have accrued thereon, 
ahould be divided into six parts ; one sixth part where- 
of he directed to be paid to IF. /., son of the testator's 
brother W. J.f or to his l^al representatives ; and the 
other five parts thereof to be divided among auch of 
his next of kin and legal representatives as should be 
then living, under the usual and due course of repre- 
sentation* The testator died» leaving JV. J. the elder, 
his only brother, surviving him» who likewise died be- ' 
fore the expiration of the ten years ; and the Lord 
Chancellor, considering diat the testator meant such 
next of kiuj who being alive at his death should like- 
wise survive the period of ten years, held» that the dis- 
position of five sixths of the fund having lapsed must 
be considered as undisposed of; and that so much th^&> 
of as arose from the real estate belonged to the heir at 
law of the testator, and so much thereof as arose firom 
the personal estate belonged to the persoiml represent* 
atives of the surviving brother W. J. the elder. It 
appeared, also, at the same time^ that there was some 



» Hooper v. Goodmrtf 18 Vc8. 156. 



real estate unsold^ which was directed to be aold, and 
one sixth part of the proceeds thereof to be given to the 
personal representative of TF. J. the son, and the re^ 
maining five sixth parts thereof to the testator's heir at 
law.' 

Hence^ we collect from the series of cases reviewed 
in the course of this chapter, that, as the heir at law 
is entitled to every interest in land not disposed ol' 
by his ancestor, wtenever there is a cpnveraiou by will> 
for the purposes ccmtained in it^ whether those purposes 
are specific or included in the residuary disposition^^ if 
they fail of being carried into execution, (be the cause 
of their fidlure what it may,) so much of the real estate, 
or the produce arising from the sale (which is an in# 
terest in real estate,) as fails of application, according to 
the directions of the wiQ, must result or belong to the 
heir at law : or, in the words of Mr. Cox, who has 
so ably expressed the result of his observations in 
a very celebrated note^ ;•--•'' The several cases on 
^ this aubjeei seem to depend upon this <]iiestioi^ 
<^ whether the testalor meant to give to the produce 
** of the real estate the quality of personalty, to all 
'< intents^ or onl^ so far aa req>ected the pmrtktilar pur^ 
^< poses qfthe will : &>r, unless the testator has sufficiently 
^* declared his intention, noi only that the realty shall be 
" converted into personalty,^r the purpose^ qfthe will^ 
^^ but farther, that the produce of the real estate shall be 
^< taken as persmaltifj whether such purposes take effect 
^ or not; so much of the real estate^ or the ps^ucq 



» Spink V. Lewis^ 3 Bro, C% C!« 355. 
^ Vid. 3 P. Wms. 21* n. 
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ll^ihof^,^ i^. W^-aff^twftllyiiKspofted o£iby!the« 
!^<^.;^,t^eii^f$ ofrdieteatatqjr'^4^thi'.(whelbdr firom <^ 
;jj\^yeiQC^i9]: ine^GQcy^f^t^ itself, mot froiki #ttfa« 
" sequent lapse,) wUl result to the heir/* .-t;M ti r» 
y ^ jlt^ijK^y, , fPerh^ps^ be neaessary here* to • nemark^* that 
mi/|;.fl^e;^^^^^ J^ndi althoughfikioneyy foUowe in itil^firot 
^^;^^i]9^^i|^^t|ii^i^i^ descetitTtas the>rlaiid 

iti^^B|^^j(^,;\Y^V^!? 'i* i^ i^ part produce. In^tkecage* of 
^Iff^glii^^^Vn^^^?^ an^estote^ whidl 

ft^?r{((9;^.![!?^f^i^^^ ^^^^9 onlM: marriage '&yi/?til6 
and release^ conveyed the same itp .tni8te69y toMSUdb 
u^.j^^^he sib^^lddiT'ect,, withreiKiaifider ^to ber own 
li^^.^is^ ;..byi^ll;.ahe diri?cted the estate to beiSoU^ 
^^)9^ey, tQ:#e laifl out in the funds, and tfa^ tmastees 
^^l^qp^^ji^ajij^sband to receive the interest for ^life^ 
^^^t^^l^^^^pt^p [4Qd^ction oiSQQ^l. ibr certaifi|)iirposei,^ 
an^J^^./^U^vOftfU^ to G» P*) ^^ pay. the residUeaf 
^^;|^jtfrgh;me{,^;aQ^y w therein directed^ >Byia eddidi^ 
^^ gayj^fl^ bMsband.^ pow^ of appointing the S&Q^ 
1^.^3[^f(^ 0)0 jQ^^tioa 4^f <0r4 P.# who i died ' bi^re i the 
€i^i^^^^;i^?^ di^idedi, that, aethejcoifu 

WffflW^o^l*thfl,^p^stees! wasoaaininQceiitneonveyaiiG*? 
^j^ppC^ti?fA^ PWl ^ti^xoldiestate, wMch^f having* 

]jy^|^q^ol^] 1^^^^ tiae heir^er 

*^f^l^,^(h9^ghl^^t«^toI.ha3tdiJPected a> :cenvieiisioir>of 
h^gi^^ ^^§^> ^rt9 peimwaliibi!^ ^ny of ^the jBrepedhi^i 

in his lifetime from any causes, he can exercise no 
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codicil OP wll.iai%ibtec^yd5acc(^d5^»t(y^Hfe^St^ 

of frauds. \u>i< r.l* o^ H:*-^** U-/r- .^^i^f^l Jn^iUp'j^ " 

K. For it sometimes^ 'bccui^ that a testator c!dncfeH*6sJ^by 
his ^nBctieBrtb coitverfchi^ i^d'^^tatfe'by Wffl ¥e?^d^^ 
attested^ J that the t3on^^rsr<m'tak?eS6ffeetfk^ 
of the will, and notfromiM» detfth^ tedj totiselitieitiltft'/ 
that a paper not duty ekechted^ aec6rdi)t)^td th^ ^i^t^ 
of fraif ds }«ill<b6 su^ientibr atiy isirbsie^iietit disjibsiiititif 
of*.thisiiJesrfting»durplud;' - (./ /.f. ,»A».\YyWvj 

i./Sucb^^an rdtte»qrtedti<Hsp6si«i6n i/«rtyrid/ 'hcJ^e*^ 
^tEHHMioO to a^e(H[nplete fevatstori of the statute of Mifdii^^ . 
^v; Attempts haveb^ninade'to support^Aiik dis^c^iti^ 
^f )the produce, by assimi feting it to tMes' Mht^^ ISid^ 
9haffgpd«geawEauHy?ivith Itgades^^ dtiljr'fefeoflftfif 

aieJitibkii toulegacied gi^en^by an ttnattiistya'co^dfe^H^ 
t^tttiitbe iprteciple* oan^^bear lib s^Iidtti^ *f6^^ ^fii)ttff& 
4isp0Siti0iir of I part of tfee^ produce <!>f i^fefil fe'^fatfe"/ 8f^^ 
*i ?ehaigi^ i \fh«tiier^ for clebtis ^ te^ttdes,^ is ^ft^ 
ijiiu aidii of >tbei p^sonal "'^rtatef, ^fekfef' Is ptiiitiffi^ 
Qbacgedv - Sueh a ^charge ^ is' me^iiilf ' hitreei^hWl 
its, extent^) jiiot itterely '<becaiisfe l!H8*4 tttitktcif' ^nfitfl^ 
aacertain. what may beihtfJaifriouiltlbf^s fiittit^ etfgtf^^ 
mentsyibiat hBcaws^ tii& ktti^ii^^^ 
is fluctuating. A charge for legacies must,'ttfei^V4^TM^ 
tinoeutaisi7 oe »to its fe»teht^ ^&j^* #MlfeVer ' WiH^ldteit %ie 
pjittary>ii»ndtvariesi*thfe>^^ the di*i^^ ;*^^i^ 

Off ,..'^v*v',- ^^^;:.» Mr ,<o:^|[i.ir> /'i<^ aKvii lUUtiUf ?fd ni 

** Hanna v. PcrcA^/Ambl. 556. 
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necessity, revocable by a will not attested : for the charge 
upon the land is only for the deficiency o£ the personal 
to answer the legacies ^ if legacies are taken away, they 
do not come into the account ; if they are added, titiey 
affect the real estate by diminishing the personal, which it 
is in the power of the owner to do all his life«. It is ob^ 
vious, therefore^ that the statute of frauds does not 
affect the question as to legacies, because it does not 
prerrent a man creating by will a fluctuating charge upon 
real estate, in md of personaL As well cases of this 
kind% as those by which a substitution of afresh legatee 
for a legacy primarily charged on lands', differ materially 
from those where money, arising from the conversion 
of realty by will, has been attempted to be bequeathed 
by an unattested codicil. 

This money is, until the conversion is effected, which 
cannot be before the death of the testator, an interert 
in land ; before this intended disposition of the piodoce 
by an unduly attested codicil, the testator had an abwdute 
dominioq over it ; whatever passes, theref Inre, must pass 
by means of this absolute dominion ; but the requisites 
for the due disposition under this dominion are laid 
down in the statute of frauds ; and if, there&re, the 
testator exercises it without complying with tliem, it is, 
to aQ intents^ an evaskm of the statute. 

In the caae oiSkeddon r. Goodrick^ one of the ques* 



« Brudetutt v. BmgkUm, $ Ath. 268^ * Ha$mis tw fasb&Tf AmlK 
556. Habergham v. Vincent^ 2 Ves. jim. 204, Buckeridge v. Ingram, 

f Atty. Gen. v. Ward, 3 Ves. 327. 
f8Ves.4f81. 
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tions tiiere made was, whether by a direction by will 
to sell real estates, and after the sale to pay certain 
legacies, there was such a conversion out and out, as 
that Ihe surplus produce would pass by an unattested 
codicU. The &cts, as far as they relate to the point 
before \is, were as follows : B. Q^ by will duly attested^ 
orda:ied and du^cted his executors io sell and dispose 
of the whole of h& estate^ both real and personal, oi* 
what nature or kind soever, and after sale thereof^ to 
pay to each of his three daughters the sum of GOQOL 
with b^iefit of survivcMrship : the testator, then, after a 
be^piest to his son, to enable him to establish himself in 
business^ gave all the rest and residue of his estate^ of 
what nature soever, which should be and remain in the 
hands <£ his^ executors^ after the performance of the ^ 
rections thereinbefore mentioned, to his only son, and 
made him residuary legatee. Subsequently to the will, 
the testator had another daugliter, after whose birth he 
made another wil}» attested by two witnesses, and by 
whidi> aft^r eixpressing an intention to revoke his 
former will, and giving an annuity to his wife, he adds : 
^ AU the residue and remainder of my estates, whereso- 
ever they be, must be placed at interest in the most ad^ 
vantageous manner for the purposes of educating and 
clothing my children ;'' and he therel^ appointed ^zeco- 
tors to his wilL The testator then made a codidl^ like* 
wise only attested by two witnesses, by which he gave the 
fund on which th6 annuity granted to his wife was charged 
equally amongst hia children at her deaths and the 
residue <^ his estates to remain iti the hands of his exe- 
cutors for the use of his children, with fidl power to pay 
each their equal proportions on or before their fiill age. 



^ ' > Upbtr this j <the question acaaO) Y^bethiei^ajll jthe dafoghters 
tf nl^re entitled with tberaontto »the »piK>due^><ifv4beFi*aal 
t' >e9tafj^^ « or ^tvhether tbe^wiH fbad sa •changed ^the nal^iufeiFof 
oltho/^reait estate, tibatiit waa tp Jhe/ .considered leonveited 
< ) ^Qiit and <^at^ ^ven ' in the >lif*e of the •testatcH' j^ so «that he 
(yihadtaright to 'consider it as personal propeffty><eapable 
If >df I fdiiposition, as personal, property }>aiid* which :l^ere- 
> jfyff^ijriusght have^ been disposed of by' a QodioiLtWUEit- 
tested. The Lord CbanceUor^in.deliveiingihiajudgiilent, 
,j li^ds, >that to make this codicil pass the surplus interest 
:^ilof i the Teal< estate, it must be' made: olit ^ that m ^subse^ 
/tcquenl unattested^ paper has been held sufficient to.pass 
^fi'ttn (interest in money^ to be conatituted by.ithe. Sfurplus 
1 1 0£ the pixxhice of estates converted by the: wiU^ / llbere 
(liis naaubhtt^ase,. though' there arevmany.toithetoiiteiitof 
.ij4ebto oad^l^acies, forit ib clear* that^if tke te^atotomfbad 
lodmii^ithout leaving any ^ debts ot degalcieBi the^ ?eal 
Jjlestflifteriwojjddsnot have been to be sold ; and the disti^b- 
.«^ i^on/ thatvitrllependB upoor the election; of: the paiNy, 
jHwhetbieritris tOibexealior persooal estate at! I^etrd^tth 
hiigit*tha:t0stai^ri isttrue. But the quesHdoniM wiiait it 
jffWM ini hid^life^ and i^ to his death, and .by M^hafldn- 
8ff«tP£ment he» eofeld ; have .disposed of it ii^ his life *^and 
o t there isi laM^ authority ta prove that it was not real estate 
^(jin>hialif€^ and within^the-statute of frauds, .flis !)LiOrd- 
tji$hi^ IS; likewise r^orted,^ have added, that tiie only 
ttitcasesjin which the surplus of money:, the produce of an 
. a iestajbe .converted by. the will, has been hdid to pass, are 
^ • (tho^ wliere the instruments, executed in the presi^iioe of 
three; mtoesses, have treated the surplus itself as coihpre- 
hended in the description under the words "my personal 
:estate;*? and the Court has collected from the whole will, 
dulv attestedi an iptentipnto give the property, which 

20 



nerfffiiwwa^QiJJspsfOBa OF Aico i&c. ^M9 

^^^ft^thfe gfci^^^j aiftei^ ptfjfttWiit of the disbts'imd lagkcies 
!''^risiB^^fror»'ftttiiies«ite't tO'g^ Int^i^rt in tfeat 

^''pp(]fj^itf^riA'Mt^)^^l'^^^ descriptive>of 

'*^eT%imkl^pffapetty^(^'i^^m VfYi/kh upon > ifce t \<^hdle 
^ itstWh togeth^ the^ •Cotert' ttfljiidged' to'ba; »ed©rdi%>to 

'^ihg'imeaniiig^ef iehe>tes(tatdr,'t;akul8ted atid^ustendedito 

-pftfefe isb<5h*6di|>lu8/'''T^'Qatee8'Wei«^oli* carded 
-^*haii thbt j> and h* wfei» ttot 'it libei^ty»tO'lex*e»dlfithetd*c- 
.^itfiwe>>withbtttffttv ftuthdrity for it. ^ ^ ^ '•* -^ * JVjj^iI 
t^'SKitji^idifBcalti howevbi^i to^ asdertaftn 5fbim» thCfrb^Kftrt, 
- '<li^faAt wdi»fHii^ Lord^ip's pneeide meaniiig* r^ativ^ei to the 
"^^'dbetirk^^tbtted'fFom those cases, byi/rhi^ d feH;ator, 
^ ^ bj^ *#- cdtticiH: liot^ prdperly attestedr* might bywiy^pdesi- 

'^tflllty ^ett^ii'stibsteftttvetchafge on a futid^^ionstiftilted 
^?>df the pW)du*e' icMf '^eal^firtertfr to be <^onverted iby»a ?mll 
h Mduiy» »att*teid. ^ ' Sir Samud Roinilly \ ^ in arj^tiien«,t don- 
*> '<^iv^d HisIkOpdsMp to^hitve meant i9Ui^h^cttliv^r6tob of 

'^teal^edtit^ t^t it would ilo4on^ergo a^^siiell^cbut^iiold^ 
t ^ «li^^eiE»i^bnM pmpeHy, gb to the nbKt^td^kiin^ ; Jte if the4es- 
V^ ^tabr'h^d^exp^)^»s»[yistiid; that if be shtt^idnoltdi^pdscl^^f it 
<^ #i^ sh()uld'b^jio 'resulting trafet for tte^^hfeiivtr^i^ 

' = th(^JMa^e#>([tf tWe RolisiiSi^ Wv Gmni^i^Uudittg W^the 
'^"dame^tirofdsi saffs^:' <* Thef^aredtid^^isdreiii ^xprei^i^dns 

'itr the ^refport of 'Sheddon(,'m\ e^ar^/l/t^tetefei seettU to 

^M|)ly^ihat^ te^sitatorifil^ mtaA, «0itkttik»iiby 

. i ^his' ' *fitt^ ihrd wh inta ^ jptei(st)ii«It)^'cis<j tJmt/ *pfei oM|i * «ct 

^ ' ^ upon it 'asr uf ^ it weite^ f p^rs($fiM'^'P^(^^^i^^^ibutiiI<'43ttKiiot 

'^C(mceiT6 iilyr>stioh(k;ii«^ .itiac ^^ert^h^^isanriiimttbi^tiiiai^ 
to self «(>'dispbse df )fai» r^aL^Mfiiteiidi^t4ti9^^iididd^ob«^kny 
v' j(otfaer ftoi^^of ri^rt^ttn>^i>^M0t^ 

^ JHbop^ ▼. GocHitom, W Ves. 156. 
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So, also, in the case cf Hooper v. Ooodmn \ where H. 
G.9 by his will duly executed, after giving certain an- 
nuities and legacies, devised several real estates to 
trustees in trust to sell, and invest the produce in 
stock, for the purpose of answering and payings or con- 
tributing towards answering and paying, the several 
annuities and legades by that his will given and be* 
queathed, and to, for, or upon, no other use, intent, or 
purpose whatsoever. The testator then gave seva:^ 
other annuities ^nd legacies, chargeable on and payable 
out of his stock in tiie S per cent, consolidated bs^nk 
annuities ; and as to all the rest, residue, and remainder 
of his estate and effects, whatsoever and wheresoever, 
and of what nature c»: kind soever, he gave and be- 
queathed to his daughter Susanna Ann Goodwin, his 
niephews John and Peter Kington, and his niece Sur 
sauna Bayly, to be equally divided between them, share 
and diare alike. 

By a codicilf attested by only two witnesses, reciting, 
tiiat by his will, after disposing of his landed and other 
property, and bequeathing several legacies and annuities, 
he had given all the rest and residue as above stated } 
and that by the recent death of* Peter Kington, his re- 
siduary estate and effects, in case c^the testator's dying 
without altering his will, would become divisible amongst 
the survivors of his said residuary devisees, which was 
not his intention ; he therefore revoked such before-men- 
tkmed devises and bequests in his will, and did thereby 
give, devise, and bequeath all the rest, residue^ and re-* 
m^jider of his estate and effects^ afte^ defraying certain 
legacies and annuities, to his daughter, his nephew John 
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Kington, his niece Susanna Bayly, and his grand-niece 
the only daughter of Peter Kington, to hold in equal 
proportions, share and share alike. 

The Master of the Rolls, having shown that the con- 
version was effected for the purposes of the will, and 
that the share of the produce intended for Peter King- 
ton would, under the current authorities, have gone, in 
case no codicil Jliad been made, to the heir at law, 
stated his opinion to be, that, as he had always under- 
stood that an unattested will or codicil could have no 
operation upon the land, or the produce of the land, 
-the codicil in this case had no effect whatsoever u^pon 
the lapi^ed share intended for Peter Kington, but tliat 
it belonged to the heir at law. 

But it is submitted, that if a will duly attested, and 
directing the conversion, refer to any papers made prior 
to, or at the time of making the will, for a disposition 
of the fundi there no attestatiou or signature would be 
necessary to those papery, for then the will clearly in- 
dicates, by reference, the purposes for which such con- 
stituted fund is disposable, and no future dominion is 
re^rved over the estate, or interest arising out of the 
estate j and, consequently^ such disposition will qot 
come within the mischief provided against by the statute 
of frauds. 
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CHAR VI. 

ON AN ABSOLUTE CONVERSION OF REAL ESTATE INTO PERSONAL. 
• — EFFECT OF THE STAMP ACT ON REAL ESTATE, DIRECTED BT 
WILL TO BE CONYERTED. — - CLAIMS OF THE REPRESENTATIVES 
OF PERSONS ENTITLED TO PROPERTY DIRECTED TO BE CON- 
VERTED. 

XJUT although the produce of lands which is unapplied 
for the purposes contained in the MriH passes to the heir 
at law of the testator, as being that undisposed of inter- 
^t in land which was in him at the time of his decease, 
and, therefore, could never be strictly part of his general 
personal estate, and go as such to his personal represent- 
ative J yet, still, it is in the power of a testator to decide 
what shall be the nature of his property after his death, 
80 as to preclude all que^on between his real and per- 
sonal representatives ^ ; and if a disposition has been 
made of real estate, demonstrative of an intent that it 
shall change its nature and be made personal, and fol- 
low the fate of personal estate, if a testator has defini- 
tivdy stamped his real estate with the character of per- 
sonalty, not rnlyfor the purposes of his willf but likewise 
for all intents and purposes whatever, the heir at law will 
be excluded, not only from the land, but from every 
interest in the produce which may arise from a sale of 
the land, so directed to be converted. ^ 
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b M^Ckland v. Shaxt), 2 Sch. & Lef. 538. 



ON AN ABSOLl^* CONVERSION, &C. 129 

The law gives all real estate not actually disposed of 
to the heir, and equity, following the law, permits every 
interest in land undisposed of by the ancestor at the 
time of his death, to result to the heir, who can, there- 
fore, claim from the tHfetd^s^idi^eixecutors that produce 
of real estate which in the event has been unapplied for 
the Mpupposes peqEini^ » conversion ^^^'th^ff^tlit/^s 
^ot dworiabfy'ddtaifliirteife^^^ laffiSrded 

^bV 'a v^li, tir'^M hf par6V has b6fen irequenftV 
ted to rebut a resultmg trust ^ , ^ r 'a r/ 

There is, however, considerable difficulty in ascer- 
^t^^^^jg^g'^b^^ an;HMilt}ta>a'suiSc^ent'f|inpUci^^ 
^^Tfilji^ijMr^^i]^ real f^statjb inta persomdj jsoijasi^bsd- 
^Iqtei^i.^q,^ $^;iqE^ny^§iQaout $jxd quti^ wd tofdelpriveitfae 
}}gji^q^iat\ it\iev^ fWh^ttaQeMei*; in i the pne>di)ioetoff Ihe ited 
{f§^^. ^efj.iH)^p3qpr^y :giyeaa1rtky.o .rr* 'w t^ifit J>ni5 
. , ,(.]50^\^vc^ 1^6^^^ that th^ioiplkatiofeaciBMif 

.^9a^|tli§ |^i*f a^mall pai-t?of;ti>^pt(4\tte^;ttioi(|igJi5Add 
j^ , ^tJi^ . p|djep T pa^ , .^r i^ufficiea^ i tQ»^^ 
j^;^, <^gK^5)^;ptjtftip»ifl tfc^»H>4^ *'i ^^ oa 

4ws^. 1^* ]^ 4f!yf ^rmy advowsoa of ;B.,. ^Pfiall <gleBte» btads) 
jp;rp%,j and,^ppurte»^cea,tQ;t]te aameibeloftgingr^r Uniie 
.^f l^^> ^iUi^: w desiring jl)er. to sell ioadldi^piQ^e liki^ 
ts^ev a^^lQpQ as she convepieatly couH to fiaa ^Fellows 
qf Eton College, or, on their refusal, to the Fellolys {rf* , 
Trinity College, Oxford ;*' but no actual . disposkion^ 
yr^as m^de of the money arising from the sale, Oa th^ 
first; hearing, Lord Hardwicke considered it as a results 
ing trust to the heir at law : on a re-hearing he, thought 
that there were two objects of the testator's bounty. 
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G. S. and the Colleges; and therefore, the heir was 
neither entided to the intermediate avoidance between 
the death of the testator and the sale of the advowson, 
nor to the money to arise from the produce : and Lord 
Hardwicke said, " If G. S. devise lands to A. to sell 
them to J3., for the particular advantage of £., that 
advantage is the only purpose to be served according to 
the intent of the testator let the money go where it 
will ; yet there is no instance of a resulting trust in such 
a case.'* ^ 

If, on the sale of real estate under a will, the tes- 
tator himself has made no disposition of the produce, 
but has given it upon trust to the trustees or executors 
to dispose thereof, that circumstance has been sufficient 
to exclude the heir"* : and so, likewise, if there is no 
direction to sell, but the testator has given his real es- 
tate for the purposes of distribution, with a power to the 
trustees to select the most deserving of his relations, and 
to convert or forbear to convert, as should be the most 
^convenient mode of distribution, and the power, on ac- 
count of the death of the trustee, is not entirely exercised, 
the Court will distribute the real estate as real, and the 
personal estate as personal, amongst the testator's next 
of kin, and the heir can neither claim that which has not 
been converted, nor that which, having been converted, 
^ has not been distributed by the trustees* ; but, at the same 
time, the objects of the power must not be too vague nor 
indefinite, as then the produce would result to the heir/ 
The trustees themselves can never take under such cir- 
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:294- 

• Wdter V. Maunder 19 VeB. 424. 
^ Vezey y. JamsoHf I S.Sf St* 69. 



OF REAL ESTATE INTO PERSONAL. 131 

cumstanees, as they take only for the purposes of dis- 
tribution ; which intention is sufficient to exclude them 
from any benefit^ : if, however, there is an absolute power 
of disposition given to the trustees and executors of the 
produce, and it cannot be inferred from the will that 
they take the produce upon trust, they will be con- 
sidered to hold it for their own benefit : and the fact of 
their being created trustees for other purposes of the 
will, does not necessarily imply that they are likewise 
trustees of that over which the unlimited power may 
extend* ** 

And it seems, that in order for the simple contract 
creditors to avail themselves of the surplus of the pro- 
duce of real estate, there should be clearly a conversion 
out and out j for although, in the case of Kidney v. 
Coussmaker * the creditors got at the fund by applying 
the words " after payment of my debts'* to the whole 
fund, considering it as a residue, yet that authority has 
been much doubted ; and it is now necessary that there 
should be a strong apparent intention to turn the real 
estate into personal, not merely for the specific pur- 
poses, but absolutely, as otherwise the creditors cannot 
consider it as converted out and out ; nor, on the failure 
of the specific purposes, can they get at the money 
which was intended to be applied for such purposes, to 
the exclusion of the heir at law. ^ 

In the case of Yates v. Compton ^ A. devised that his 
executors should sell his land in Dale, and with the 
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money arising by that sale and the surplus of his per- 
sonal estate, should purchase an annuity of 100/. for 
the life of J. S.^ and should allow to her so much thereof 
as would maintain her and her children ; and gave SOL 
to each child, to be raised out of the said annuity and 
the personal estate he should die possessed of; and the 
overplus of his personal estate he gave to «/« S.9 and 
made B. and C. executors. J. S.^ the annuitant, died 
within three months after the testator ; and the plaintifl^ 
who was the administrator of A.'s will (the executors 
having renounced), filed his bill against the heir of the 
testator to compel him to join in a sale of the lands in 
Dale ; and it was insisted on the part of the heir, 
that as the power of sale was only given to the executor 
for a particular purpose, which having failed, therefore, 
the lands ought not to be sold but go to the heir at law, 
(as when lands were devised for raising portions for 
daughters, who died before they were marriageable, or 
for the payment of debts, which were liquidated before 
the testator's death,) yet the Lord Chancellor held, that 
here the intention of the will was to give all away from 
the heir, to turn the Jand into personal estate : that this 
intention ought to be taken as at the death of the tes- 
tator, and not to be altered by any subsequent event 
He, therefore, decreed the lands to be sold, andthe money 
. arising by the sale to be paid as personal estate to the 
plaintiflf) subject to the childrens* legacies : but, it is 
added, that it does not appear to be mentioned by the 
register's book in what right ^he Court considered the 
plaintiff to have been entitled. 

And where a testator gave all his real and personal 
estate to trustees, upon trust to pay legacies; and 
after a particular disposition of 10,000/., gave the re- 
sidue of his _property in trust for his next of kin, ac- 
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cording to the Statutes of Distribution, and directed his 
executors, who were the trustees, to pay any debts upon 
any evidence they thought proper, except the claims 
mentioned in the margin. No claims were found men- 
tioned in the margin after the death of the testator ; 
and the trustees were held liable to pay all debts what- 
ever, upon evidence satisfactory to them, and the re- 
sidue, after such debts, to the next of kin of the 
testator.* i ; . 

Notwithstanding, therefore, that there is nothing to 
prevent a testator from devoting his whole real estate 
to be sold absolutely, so as, in the first instance, to 
cause it tp be considered as personalty, yet the question 
appears to be untouched as to what particular ex- 
pression will constitute such a conversion, so that it 
shall be considered not only a conversion for the pur- 
poses of the will, but likewise for all intents and pur- 
poses whatsoever. 

When, however, it is said, that so general and un-^ 
limited a conversion can be effected by will, it must not 
be understood that a testator will be allowed to apply 
the produce of his land for a purpose to which the land 
itself by law is inapplicable. We have seen in many 
instances mentioned in the preceding chapter, that a 
testator, even by the most explicit terms, cannot so ab- 
solutely convert his real estate into personal as to give 
the produce of land to a charity. There are many other 
instances in which similar attempts have been made to 
defeat the Statute of Mortmain.™ That stsitute, in- 
deed, does not contain any express words prohibiting a 
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bequest of money, to be produced by the sale of lands, 
for charitable purposes ; but it is now settled by con- 
struction, that such a bequest is within the spirit and 
meaning of the law" ; nor can any charity, whether in 
England or elsewhere, not within the exception of the 
statute, derive any benefit from the produce of real 
estate directed by will to be converted ; and so little 
are the Courts inclined to favour a testator's intention 
in this respect by any arrangement of his assets, that 
where there is a sum of money, together with the pro- 
duce of real estate (which is void by law), bequeathed 
to a charity, the legacy of the money must contribute 
rateably for the payment of the debts and legacies, 
which will not be entirely thrown on the unapplied pro- 
duce of the real estate, in case the fund for the payment 
of the debts and legacies should prove inadequate. ^ 
And so, also, where a general residue constituted by the 
produce of real and personal property, is given to a cha- 
rity, subject to the payment of debts and legacies, al- 
though, as before, the charity is by law deprived of so 
much of the fund as is constituted of real estate, yet 
the produce of the personalty will, with that of the 
realty, be applied proportionally for the payment of 
debts and legacies, leaving to the charity the residue 
only after this rateable contribution.? The only in- 
stance, indeed, in which it can be maintained that a 
charity can by devise take any benefit out of land, is 
the instance of a contract before alluded to in the case 
of Middleton v. Spicer. 
When real estate is directed by will to be sold, it is> 
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under certain circumstances, subject like other person- 
alty to the payment of the legacy-duty. 

By the statute of the 48 Geo. III. c. 149* schedule 3., 
it is enacted, that " for the clear residue (when given to 
one person), and for" every share of the clear residue 
(when given to two or more persons), of the monies to 
arise from the sale, mortgage, or other disposition of any 
real or heritable estate, direct^ to be sold, mortgaged, 
or otherwise disposed of by any will or testamentary 
instrument of any person who shall have died after the 
5th day of April, 1805, (after deducting debts, funeral 
expences, legacies, and other charges first made pay- 
able thereout, if any,) where such residue or share of 
residue shall amount to 20/. or upwards, and where 
the same shall be paid, retained, or discharged after the 
10th day of October, 1808,'* a duty is payable after 
the rate there assessed. If, therefore, in a will devising 
real estates to trustees, upon trust to sell, this direction 
be not done solely with a view for the payment of debts, 
but the direction is to sell, in all events, and to be turned 
into money, and the profits arising from such sale to 
go in aid of the personal property in discharge of pe- 
cuniary legacies, and the residue to go as the re- 
mainder of the testator's personal estate ; the legacy 
duty will be payable on this residue, even if the pur- 
poses have not called for a sale of it. 

In the case of the Attorney General v. Holfbrd % 
G. B. devised a freehold estate to trustees upon trust 
to sell, and that the profits arising therefrom should be 
deemed part of the residue of his estate thereinafter 
disposed of, or go in aid, if necessary, of the rest of his 
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property, in discharge of his pecuniary legacies, either 
by his will or any codicil thereto. The testator then, 
after giving various legacies by his will, gave and de- 
vised all the residue of his estate and effects whatsoever 
and wheresoever, unto J. H., his heirs, executors, and 
administrators for ever. And it was decided, that as 
this property would be considered in equity as sold, al- 
though it might not be in &ct sold, and supposing him 
to have died before election, it would have gone to his 
personal representatives, this bequest was within the 
before mentioned statute, and the duty was payable 
thereon. 

If* real estate is directed to be sold and the produce 
invested in the funds, the interest whereof to be for the 
benefit of certain persons for life, and afterwards the 
capital to go to children or others, but which, from cir- 
cumstances, can only be invested in different sums, at 
intervals in the course of several years, so that no im- 
mediate account of the whole can be rendered, in order 
to pay the duty on the life interest; the better course 
would seem to be, to pay the duty upon the several 
sums as received and deduct it therefrom previous ta 
investment 

We come now to the consideration of those cases 
where the person entitled to any beneficial interest in 
the property to be converted dies after he has a vested 
interest in the property, but before any actual con- 
version has taken place, and his different represent- 
atives claim this property : but, in order to decide 
their rights, it is necessary, in the first place, to ascer- 
tain in what quality, (whether as realty or personalty, )^ 
the interest had vested in such person before his death. 

When a conversion is directed by deed for any pur- 
poses, and it is not effected during the grantor's Ufe- 
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time,. we have seen that the surplus, if any, is -ail in- 
terest in land at the death of the grantor, and will pass 
to .his real representative, who may keep the estate un- 
sold by providing for those purposes, and it will, there- 
fore, pass to his real representative. * But if the existing 
purposes require a conversion, the interest that passes 
will be the produce of land ; and though it cannot go 
to the executor as money, not having been converted 
during the life of the grantor, but mmt descend to the 
heir, yet it will be his personal estate, and, as such, go 
to his personal representative, f - 

While, therefore, there exists any purpose requiring 
a conversion, the interest in the property to be con- 
verted by deed will be the personal estate of the per- 
son entitled and pass to his personal representative^; 
but when no purpose ' any longer exists, the interest 
in the property will be the real estate of the person So 
entitied, and accordingly, pass to his heir. 

So, also, when under a will directing a conversion^ 
the devisee, or the heir-at-law, in default of a complete 
appropriation of the entire interest of the ancestor, is 
entitied to an interest in land, if the devisee or heir fail, 
an ulterior question arises, whether this interest which 
the devisee or the heir would have taken shall go to his 
real or personal representatives ; and, perhaps^ nothing 
can show more completely how much the conversion 
depends on the purpose requiring it, than the solution 
of this question J for when it occurs, the true enquiry 
is, whether, in the events which hctve happened^ the de- 
visor has expressed an intention that the land shall be 
converted ipto money ; for unless the events have hap- 
pened, or the purposes have occurred, the devisee or 
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heir will take the land as land, and not in its converted 
state as money : as, where a devisor directs his land to 
be sold, and the produce divided between A. and J3., 
the obvious purpose of the testator is, that there shall 
be a sale for the convenience of division, and A. and 
B. take their several interests as money, and not land. 
So, if A4 die in the lifetime of the devisor, and the heir 
stand in his place, the purpose of the devisor, that there 
shi^l be a sale for the convenience of division, still ap- 
plies to the case, and the heir will take the share of A.^ 
as A. would have taken it as money and not land. 
But if it be supposed that A. and B. both die in the 
lifetime of the devisor, and the whole interest in the 
land de9cends to the heir, the question would then be, 
whether the devisor can be considered as having ex- 
pressed any purpose of sale applicable to that event so 
as to give the interest of the heir the quality of money j 
the obvious purpose of the devisor being that there 
should be a sale for the convenience of division be- 
tween his devisees, that purpose could have no applic- 
ation to a case in which the devisees wholly failed, and 
the heir would, therefore, be entitled to the whole in- 
terest as land, and which consequently, on failure of the 
heir, would descend as realty. 

In the case of Bartholomew v. Meredith ', J. S. by 
will devised lands to be sold for payment of portions to 
bis younger children : one of the children died after 
the portion became payable, but before the land was 
sold ; and this interest in land was accordingly held to 
go to the administrator of the deceased child. 

In the case of Doughty v. Bull \ lands were devised to 
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be sold for the purpose of a division amongst the chil- 
dren, the eldest of whom having attained his age of 
twenty-one and married, died, leaving a widow ; and it 
was held that the eldest son's share was personalty in 
him, and that his widow would be entitled to a moiety 
, of the produce of his share of the lands 'when sold. 
And again, where a testator % blending his real and 
personal estates, devised them to trustees, apd directed, 
that as well the money arising by the sale of his real 
estate as of his personal estate, should from time to time 
be invested in government or real securities, in trust to 
pay the dividends and interest to ^S^. iS^. for life^ and after 
his death to pay the principal amongst his children ; 
but, in case S. S. should die without children, to assign 
the principal of such funds and securities unto fF. S.9 
J. ^•, and C. S.f in equal proportions, and to their issue, 
with benefit of survivorship. C. S. died having never 
been married ; then S. S. died without issue ; and seven 
years afterwards J^S. died, leaving a widow and five 
children. The eldest son of J. S. claimed to be entitled, 
as his father's heir at law, to his father's share of so much 
of the testator's estate as was constituted of really ; but, 
as the purposes of division between W. S. and J. S. 
still required a conversion, the Master of the Rolls 
said, that it was personal estate in J. S., and the claim 
of the heir at l9.w was consequently excluded. In this 
case, however, there was a power for investing the 
money arising from the sale qf the testator's real and 
personal estate in land, which circumstance might have 
been an additional reason for inducing the Court to 
treat the testator's property as personalty. 
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In a subsequent case ", a testator, S. W.^ having de- 
. vised his real estate to trustees for payment of debts, 
bequeatbed the residue of his property, of what nature 
or kind soever, to trustees, upon trust to pay an an- 
nuity to his widow, and the remainder beyond the an- 
nuity to be carried on for the benefit of his daughter, 
upon her attaining her age of SI or marriag<^ ; but 
in the event of his daughter dying unmarried, and 
without having attained her age of 21, the testator 
bequeathed not only the remainder abpve the annuity, 
but also the capital from which the annuity was 
raised, in such manner as he should direct by a codi- 
cil. No codicil was ever made ; the daughter died 
under SI, unmarried and intestate, in the lifetime 
of the widow, who claimed the testator's property as 
personalty, one half in her own right and the other 
half as the administratrix of her daughter, against the 
son of the testator's elder brother who claimed the 
testator's real estate as his heir. But the Master of th^ 
Rolls, without raising the question whether in this 
case the conversion was absolute or quaUfied, said, that 
in the events which had happened, the result, with re- 
spect to the rights of the parties would be the same ; 
for in the one way the mother and daughter would take 
it as personal property, distributable as upon an in- 
testacy, with respect to the capital ; and the mother, as 
administratrix to her daughter, would be entitled to her 
share : in the other way, the daughter would, as heir at 
law, take it by way of resulting trust upon a failure of 
the ol^ect for which the conversion was made ; but it 
would be personalty in her, and the mother, as her ad- 
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ministratrix, would . in that way also be entitled to the 
whole. 

And where * /. i^., by his will, devised his burgage- 
houses, and free rents in Kendal, and all his personal . 
estate, to trustees and the survivor of them, and the heirs, 
executors, and administrators of such survivor, in trust 
to sell so much as should be sufficient to pay his debts, 
and then to permit his wife Agnes to enjoy the residue 
during her life, and, after her decease, to sell and dis- 
pose thereof^ and to pay the money arising thereby (after . 
deducting certain charges) between his son William and 
daughter Mary, share and share aUke ; and it was added, 
that in case either his son William or his daughter Mary 
should die before his or their legacy should become due, 
the share or legacy of him or her so dying should go to 
the survivor of them. The testator died, leaving Agnes 
his widow, William his only son and heir-at-law, and 
Mary his daughter. Agnes, by the custom of burgage , 
tenure, was entitled to hold the burgage-houses in Ken- > 
dal during her widowhood, against the disposition of: 
her husband by will. Mary attained 21, but died un- 
married in the life of her mother, and brother. William 
was 21 at the death of the testator, and died without 
issue in the lifetime of his mother; and upon the death, 
of the testator's widow a bill was filed by the heir-at- 
law of William, and John the testator, against the trus- . 
tees and the personal representatives of the testator and . 
of the widow, to have a conveyance of the real estates 
devised by the will, to the plaintiff the heir-at-law. The . 
representative of the widow, who was the sole next of 
Idn of William the son, by answer claimed the property 
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as personal, alleging, that by the direction to the trus- 
tees to sell the real estates they became as personal 
property, and, as siich, were to go to the personal repre- 
sentative of William the son, who survived his sister : 
and as it was necessary that the estate should be sold 
for the purposes of paying off the charges, William's 
interest vested in him as money, subject to his mother's 
interest for life or widowhood ; and, as she was his sole 
next of kin, her personal representatives were held by 
tlie Court to be entitled to the estate as money. 

The case of Smth v. Ckuvton ' is an example of both 
instances of the rule before stated ; viz. that if the pur- 
poses requiring a conversion exist, the interest in the real 
. estate to be converted will pass to the personal repre- 
sentatives ; and that if they no longer exist the interest 
will pass to the heir-at-law of the person who would' 
have taken this interest had he survived. In that case, 
a testator having three sons, A. B. and C, had given 
certain estates in aid of his personalty for pajonent of 
debts and legacies, and the residue to his wife. He had 
?ilso given certain other estates to his wife for life, with 
remainder to his son S. for life, with remainder to trus-' 
tees to sell and dispose of the profits amongst the 
children of his son B* ; and, in default of children, the 
money arising by the sale was to be divided between the 
testator's two other sons, A. and C, in equal shares ; 
and the testator gave other estates to his eldest son A* 
for life, and on his death to sell the same and divide 
the produce amongst the children of A. j and if there 
should be no children of -4., then in trust for the tes- 
tator's sons B. and C. in equal shares. The wife died 
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in the testator's lifetime, and so also did his eldest son 
-4. -without leaving issue j whereupon B. became the 
testator's eldest son and heir-at-law, who dying without 
issue, and without having made a will attested, to pass 
real estates, the question between JS/s representatives 
was, what interest the son B., as heir-at-law of the tes- 
tator, took on the death of the ancestor. Now, by the 
death of the 'v^ife in the testator's lifetime, as the per- 
sonally was sufficient for the payment of the debts and 
legacies, the interest under the first part of the devise' 
became lapsed and descended to J3., the heir-at-law of 
the testator ; but as the purpose for which the conver- 
sion was directed, viz. the payment of debts and lega- 
cies, no longer existed, the interest under this part of the 
devise vested in ^., the testator's heir-at-law, as land, 
and not as money. Under the second part of the devise, 
as on the death of JS.'s sons, and of ^., in the testator^s 
lifetime, the interest became divisible between B., the 
testator's heir-at-law, and C, the purposes requiring a 
conversion for the convenience of division still existed ; 
and, therefore, this interest vested in B. as personal, and 
notj as real estate. So, likewise, under the third part of 
the devise, the purposes requiring a conversion still ex>- 
isting, the interest thereby devised for the same reasons 
vested in J3. as personal, not as real estate ; ^d, con- 
sequently, J5.'s heir-at-law succeeded to the interest to 
which B. was entitled under the first part of the devise, 
and his personal representative to that interest to which 
he was entitled under the second and third parts of the 
devise. 

If, then, the purpose exists fot which the property - 
has been directed to be converted by the will, it must 
go to the personal representative of the devisee. If the 
purpose no longer exists, the property will be as it was . 
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in the hands of the testator, and, therefore, pass accord- 
ing to its true nature. 

Nor is the principle varied where the benefit of a term 
was held to be that interest in land, which, being undis- 
posed of by the will of a testator, who thereby created 
it, would result to his heir-at-law ; but, having resulted, 
would descend as his personal estate. As, where fF. C, 
by will, devises to trustees and their heirs, his lands in 
S. upon trust, that they shall receive the rents and pro- 
fits until his son William attain his age of 21, and pay 
a third part thereof to his wife Anne in lieu of dower, 
and out of the other two thirds raise portions for his 
daughters, and devises all to his son Wilham, when 21, 
in tail ; and, for want of such issue, distributes the es- 
tate as therein mentioned. The son died, and the widow 
died before her son would have attained his age of 21 
years, if he had lived j and as the bequest as to her was 
determined, it became a question who should have that 
third part of the profit until the son would have been 
21, since the inheritance was not disposed of by the 
will until such time as the son would have been 21 : 
and it was resolved, that the executor of the testator, 
as executor, had no right to this term, for that it was 
not a term absolutely raised and taken out of the inherit- 
ance, but rather a direction to the trustees, who have 
the whole fee in them, how they should dispose of the 
profits imtil his son attain 21 : but in case it had been 
a term absolutely raised out of the inheritance, yet 
being raised for a particular purpose, which was satis- 
fied, the heir should have the benefit of the surplus of 
the term: and though the heir was favoured thus to 
have the surplus of a term so carved out of the inherit- 
ance for a particular purpose, yet he must have it as a 
term which must go tn a course of administration, and 
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not in a course of descent ; and it was therefore decreed 
for the administrator of the heir, and not to his heir. * 

Nor is the case of Ashby v. Palmer * repugitant to 
this rule; for although the purposes never required a con- 
version of the real estate, as the testator's debts and 
funeral expenses were defrayed oiit of his personal pro- 
perty, yet, under the peculiar circumstances, it was 
rightly held to pass to the personal representative of the 
first tater. By the will the devisee took the estate, 
aibsolutely impressed with the character of personalty, 
and becoming a Idnatic before her age of 21, it so re- 
mained until h6r death. She was utiable to take the 
estate in a different chiaracter from that in which she had 
received it ; and it therefore passed to her personal re- 
presentative : it was rather a case of election, than of 
resulting trust ; the facts of the case were these : E. F. 
devised and bequeathed to trustees all her real and per- 
sonal estate, in trust, to sell as soon as convenient after 
her decease, and out of the money thereby raised, 
sihd with tlie i^'fents, issiies, and profits *6F tb*6 redl estate, 
until saile, in the first ^lacef, to pay and discharge afl 
her debts and funeral expences, and with the surplus^ 
to bring up, maintain, and educate her daughter Eliza- 
beth, in such manner as they should think most for 
her advantage, until 21, or marriage; but if she should 
die unmarried, under 21, then, and in such case, all such 
money as should remain in the hands of the trustees, 
and such part of the real estates as should remain unsold, 
(if any) at the time of her decease, and not applied 
in payment of her debts, or in the education of her 
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daughter, should be for the benefit of her sister M. P., 
her heirs, executors, and assigns. The testatrix died 
in the year I76O, leaving her daughter an infant. The 
trustees entered upon the real estate, and possessed them- 
selves of the personal, and thereout paid the debts 
and funeral expences. The daughter of the testatrix 
afterwards attained her age of 21, having previously 
become a lunatic, in which state she continued till her 
death, and died in 1803, unmarried and intestate. No 
part of the real estates was sold under the trusts of the 
will ; and after the death of the lunatic, her heir at law 
entered into possession. The bill, filed by the next 
of kin of the lunatic, charged that the real estate was 
converted by the will into personal, and prayed a sale 
and distribution. And it was decided that as by the 
will the land was given by the testatrix to her daughter 
only as money, therefore the intestate JE. F.^ took the 
real estate of the testatrix as personal property, and it 
would, as such, pass to her personal representative, as 
she was incompetent, from her state of mind, to take 
from the real estate the character it had received under 
the will. 
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CHAP. VII. 

ON THE CONSEQUENCBS OF A CONVERSION BT PERSONS ENTITLED, 

, JN AUTEE . DROIT, AS THE ASSIGNEES OF BANKRUPT'S ESTATE, 

GUARDIANS OF INFANTS, COMMITTEES OF LUNATIC'S ESTATE, &C. 

/We propose now to draw the reader's attention to 
lie consequences of a conversion of property, when 
effected by persons entitled in auter droit, and which 
could not conveniently have been introduced in the 
preceding chapters, on account of the difference of prin- 
ciple on which, in many instances, this branch of our 
subject relies. 

It frequently happens, that persons who are entitled 
in auter droit, such as the assignees of a bankrupt's 
estate^ the guardians of infants, or the committees of 
the estates of lunatics, being invested with certain powers 
for the management of the property of their cestuisque 
trust, (the origin and general extent of which it is not 
within the limits of the present treatise to examine,) in 
the exercise of their authority, change the nature of 
more property than is actually requisite : a question then 
occurs between the real and personal representative of 
those on whose behalf they act, whether the nature of 
the property is to be considered as changed, which it is 
in fact, or not; and as the principles by which the 
conduct of such trustees with regard to the conversion of 
property materially differ, we shall in the present chapter 
discuss them separately. 

L 2 
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Although it is enacted *, that the bankrupt's commis- 
sioners shall not only make a true declaration to the bank- 
rupt, of the employing and bestowing of his lands, tene- 
ments, and hereditaments, &c. which shall be paid and 
satisfied to his creditors, but shall also make payment of 
the overplus of the same, if any such shall be, to the bank- 
rupt, his ea:ecutorSi administrators^ and assigns ; yet it has 
always been held that the bankrupt laws had no purpose 
to alter the character of surplus property between the 
real and personal representatives of a bankrupt, as there 
could be no difference in principle, whether a charge 
for the payment of the bankrupt's debts be made by the 
provision of the law, or by that of the party himself. 
Accordingly, it has been decided, that if the real estate 
of the bankrupt has not been sold before his death, and 
the creditors have been fully satisfied, it will go to the 
heir at Jaw of the bankrupt, and if, after his death, it is 
necessary that any part of the real estate should be sold, 
whether under a decree of the Court ^ or by the as- 
signees themselves % the surplus of the money arising 
from such sale has been decreed to be paid to the bank- 
rupt's heir. 

The bankrupt's real estate, which is unsold and un- 
contracted for at the death of the bankrupt, is considered 
as descending to his heir, subject to the charge created 
by the provisions of the bankrupt laws for the payment 
of his djebts ; which laws not being made to vary the 
rights of parties, leave unaffected the surplus produce 
arising from such sale after the purposes are satisfied, 
and which will therefore belong to the heir at law ; but 
if the conversion is effected during the bankrupt's life, 

a 1 Jac. 1. c. 15. § 15. 

*> Bromley v. Goodere, I Atk. 75. 

« Banks v. Scott, 5 Madd. 493. 
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the unapplied produce will in tbat case descdnd as his 
personal property. ^ 

So far the general principle laid down in the two pre- 
ceding chapters relative to the claims of the different 
representatives is strictly adhered to : — the ancestor's in- 
terest in land descends on his death to his heir at law, 
the bankrupt laws only creating a charge to the amount 
of the debts of the bankrupt. But the law relative to 
the conversion of property by the guardians or trustees 
of infants, admits of some variation from the doctrine 
previously mentioned. 

It is a principle of courts of equity, that a due 
administration of an infant's property requires that 
the nature of it should not be changed as between 
his representatives ; and the Court will not suffer his 
real estate to be changed into personal, nor his per- 
sonal estate into real, in order that the persons who are 
to come into succession may find the property in the 
same state, without being altered by those who had not 
power to alter it.* Such an act would indeed be a great 
injustice j for as the infant might dispose of his personal 
estate at a much earlier period than he could of his real,^ 
it cannot be allowed that the trustees, at their pleasure, 
by converting his personal estate into real, should debar 
the infant of that right and privilege which is givers 
him by law, and advance the heir at the expence of the 
infant's next of kin, or in case of a will of his legatee ^- j 
therefore lands purchased by the guardian of an infant 
with his personal estate, will, in case of his death during 
minority, be considered still as his personal property ^ : 



^ Banks V. Scott, 6 Madd. 493. 
* Rook V. Worth, 1 Ves. sen. 460. 
^ Earl of Winchelsea v. Norcliffe^ 1 Vern. 434. 
s Gibson v. Scudamore, 1 Dick. 45. 
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the act done by the Court in contemplation of the in- 
fant's benefit, in all the circumstances which surprise 
or accident can throw around it. It is said this is the 
effect of the Court's declaration j and if the Court for- 
gets to make that declaration, that the same rule does 
not obtain, and the Court has disposed of the property 
by an imperfect judgment, in another manner, and sub* 
ject to different equities. But that is not correct ; for 
the declaration is made because it is the law applicable 
to the case of the infant, and it is of course to reform 
the order. The Court only determines that the guar- 
dian or trustee ought not to omit this declaration, and, 
consequently, if they do omit it, they act unduly by the 
infant.*' ^ 

If, therefore, the Court, or the guardian, does not, at 
the time of the conversion, make a declaration respect- 
ing the rights of the infant's representatives, in case he 
never attains an age to dispose of his real estate, the 
personal representative will not be affected by such an 
omission, but will be entitled to such^ respective quan- 
tum of interest in the real estate as would be equivalent 
to the infant's personal property before the conversion. 
But if the guardian has an absolute authority to deal 
with the property as he shall think mo3t conducive to 
the infant's interest, under such circumstances he ha^ 
been allowed to alter unqualifiedly the nature of the 
infant's property ' ; and the Court will also allow the 
trustee to deviate from the letter, if he still conform to 
the spirit of the trust : as where W. Z)., by his will, 
directed his trustees to lay out a sum of money in the 



q Ware v. Polhilly 11 Ves. 257. 
^ Terry v. Terry ^ Cha. Free. 273. 
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purchase of freehold land only, upon a petition of the 
trustees suggesting, that they could not, without great 
disadvantage, purchase the freehold of an estate, unless 
they took along with it a college-lease, the Court dis- 
pensed with the strict directions of the will, and approved 
of the purchase of the lease at the same time with the 
freehold * ; and therefore it would seem that, if it was de- 
sirable, the trustees could lay out part of the trust-money 
upon actual improvements on the freehold itself: but if 
personal property be changed by the guardian into real 
estate, and the rents are received by the cestuique trust 
when an adult, it will be accounted such an acquiescence 
in the act of his guardian as to leave it no longer dis- 
putable. * 

Hitherto we have spoken only of the application of 
the infant's personal property to the actual purchase of 
real estate ; but it frequently happens that guardians or 
trustees, thinking it desirable to relieve the infant's 
estate from charges and incumbrances, apply his per- 
sonal property to those purposes j and as such charges 
and incumbrances are certainly an interest in the lands 
on whicji they are secured, this application of the infant's 
personalty is to all intents such a conversion of his pro- 
perty as effectually to alter its nature. The law regard- 
ing the application by the guardian of the personal pro- 
perty of infants, who are tenants in fee of the estates on 
which the charges and incumbrances are secured, in 
many respects materially differs from that by which the 
conduct of guardians should be regulated, when the in- 
fants have only an estate-tail ; for if there is a charge 



' Gosselin v Dodtvell, cited 3 Atk. 414<. 
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on real estate, which estate itself comes to the person 
entitled to the money, if the estate is in fee the charge 
will merge ", unless there is evidence of the owner's 
intention to the contrary ; as where there was a term of 
500 years in trustees to secure a daughter's portion, 
payable at eighteen, or marriage, the fee descended to the 
daughter, who afterwards died unmarried, and an infant 
of the age of eighteen, having first made a nuncupative 
will, and thereby devised all in her power to her mother j 
whereupon it was decreed by Lord Somers, and affirmed 
by the House of Lords, that this portion was not merged, 
but should go to her mother, who had administration 
with the will annexed. ^ 

And if there is any incumbrance on the estate in fee 
of an infant, to which a third person is entitled, the 
guardian may discharge it by means of the infant's per- 
sonal estate, as that could work no injustice to the in- 
fant nor to his representative ; for had the money come 
to the hands of the executor it would have been liable 
to the debt due by mortage, and the heir could have 
compelled him to have paid off the incumbrance. " 

But where the infant is tenant in tail of an estate 
charged with an incumbrance, the relieving of such an 
estate by the guardian would be in fact a gift of so 
much money to the remainder-man at the expence of 
the infant's personal representative, and, consequently, a 
breach of trust on the part of the guardian. The dis- 
tinction between the case of an infant tenant in fee, and 
that of an infant tenant in tail, has always been acknow- 



« Duke of Chandos v. Talbot, 2 P, Wms. 601. 

^ Thomas v. Kemet/s, 2 Vera. 348, 1 Eq. Abr. 268. and Freem. 207. 
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ledged * j and as it is impossible for the infant tenant in 
tail to alienate or ^charge the estate, his situation has 
often been compared to that of a tenant for life. Now 
it has been said to be the wisdom of Irfie administration: 
of justice, in order to introduce some degree of certainty, 
to lay down the rule that the act of the tenant for life 
in paying off a * charge upon an estate shall prhndfiLcie , 
be intended to make him a creditor, and the ground of 
ipference is the scantiness of his estate. He cannot be 
intended to discharge it, because it would be discharge 
ing the estate of another person ^ ; and if the situation of 
an infant tenant in tail is similar to that of a tenant 
for life, it would be impossible for those in remainder 
who succeed to the estate on the death of an infant 
tenant in tail to say, that they would hold it without 
permitting an incumbrance in some shape to do justice 
to the infant's personal property ; and, consequently, if 
the estate of an infant tenant in tail is charged with 
debts which are defrayed by means of his personalty, on 
the death of the infant under age, his executor will 
have a claim on the estate to the amount of the sum 
paid out of the infant's property ; but the infant tenant 
in tail must keep down the interest of any incumbrance, 
although the adult need not, because equity considers, 
but perhaps not accurately so, that the adult is owner 
of the estate, and the remainder-man at his mercy, and 
he therefore has no equity against the adult * 



^Duke of ChandosY. Talbot, 2 P. Wms. 601. Chester y. Witles, 
Ambl. 246. 

1 Countess of Shrevoshury v. Earl of Shrewsbury j SBro. C. C. 120. 
and 1 Ves. jun. 234. 

■ Jones V. Morgan^ Bro. C. C. 206. Ware v. Polhill, 11 Ves. 257. 
Burgess V. Mawbey, Turnt 167. Bertie v. Earl of Abingdon, 3 Mer. 
560. 
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Where a copyhold-estate entailed, consisting of a 
house and premises of the value of 148/1, having been 
burnt down, the sum of 96/. was collected on briefs to- 
wards the rebuilding, and paid by the trustees of the 
charity into the hands of the guardian of the infant te- 
nant in tail, who died under age, without its having 
been so applied, it was held to have been gross neglect 
in the guardian not to see the money laid out in the re- 
building of the premises, since upon a bill in the infant's 
life, by his prochein amy in his name, the Court would 
have compelled the guardian or trustee to have laid out 
this money in rebuilding the house ; and would not have 
said, that the money shall be kept till he dies, and then 
it shall be mere money, and the premises shall be taken 
without the application of the proper fund to put them 
in the condition they were in formerly ; and, therefore, 
in the question between the personal representative of 
the infant and the issue in tail it was decided, that, as 
the whole personal loss to the infant during his minority 
was the loss of the profits of the estate, which was con- 
sidered as the loss of the interest of the sum of 148/., 
the personal representative could only be entitled to 
deduct that interest out of the 96/. * 

Before we leave this part of our subject, it might not 
be improper to add a few words respecting the purchase 
of the land tax by the guardians of infants. 

When the guardians of infants tenants in fee are de- 
sirous of redeeming the land-tax on their ward's estates, 
the act^ enables them to do so by a sale of a piut pf the 
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infant's real estate, or by mortgage, or by granting rent 
charges *^, &c. j therefore that which was real estate will 
still remain so ; which course is analogous to that per- 
mitted by courts of equity in preserving the nature of 
the infant's property. Under the act just alluded to the 
infant's personal estate cannot be applied unless by re-' 
sort to the Court, and then in the application of the 
personal estate of the infant to the redemption , of the 
land-tax the Court will take care not to authorise the^ 
guardian to contract for the land-tax without directing 
him to make such an option as would preserve for the 
infant's personal representative the benefit of the money> 
if he died under age ; and unless such an option could 
be made, so strongly is a court of equity bound by its 
own rules in not altering the nature of the infant's pro- 
perty, that the trustees will not be permitted under 
such circumstances to complete the purchase. ^ 

But if persons take upon themselves the care of an 
infant's property, in such a manner as not to be legal 
guardians, but guardians only constructively so in 
equity, and deal with his property in the redemption 
of the land-tax, by means of his personalty, though 
they are not such guardians as are contemplated by the 
act% yet, upon the principles by which a court of 
equity is regulated with regard to the management of 
an infant's property, neither would the infant, be de-^ 
prived of his disposition of it, nor his personal repre- 
sentative be left without a claim upon the estate so re-^ 
lieved, as it would be impossible that the successor to- 
the estate should be at liberty to say, that he would 
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take die benefit of such misapplication, but taking that 
benefit) he would not permit the infant to have it ^ 
right, or compel the guardian to be bound by the tran^t 
action for his own benefit ; and although under such 
oircuffistances^ a court of equity cannot secure the 
^l^um according to the mode prescribed by the act, for 
the guardians are but so in the contemplation of equity^ 
and therefore the transaction with the commissioners not 
according to the act, still a charge will be allowed on 
the estate, as nearly as possible, in the same mode, as 
it might be made under the act ; as where, an estate was 
devised to A. for life, remainder to his first and other 
sons in tail-male, remainder to B. for hfe, remainder 
to his first and other sons in iail-male with divers re- 
mainders over ; A. died under age, leaving an infant 
son^ the executors assuming to act as the guardians of 
the infant son, laid out some of the infant's personal 
property in the redemption of the land-tax j the infant 
died under age and without issue, and his mother who 
was his administratrix filed a bill against JB., . and his 
eldest son, and the trustees of the infant, to have an 
account taken of the sums expended in the redemptioi^ 
of the land-tax, and to be declared entitled to a perpe^ 
tual rent-charge upon the devised estates, on which thiP 
land-tax had been redeemed, to the amount of such 
land-tax, to be paid from the death of the infant. . Aad 
although the Chancellor: could not give the land-tax jor 
an annuity secured as the act intends, yet the equity 
administered was by charging the lands with an ^aa^ 
nuity such as the infant would have had» if an o|>tiOffli 
had been reserved to him, and such charge secur^ b^^ 
the grant of his successor, B. the tenant for life in pos- 
session, holding and enjoying also against the tenant in 
tail until of ag^, and then reqifiring Im-iij to make a 
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grant, and the charge to be always redeemable, as it 
would have been, if the transaction had been strictly 
under the act/ * , -' 

Lastly, we may add that where there has been a con- 
version of property by means of a stranger, in whom 
no confidence is reposed, such as by a tortious felling 
of timber, equity will leave the rights as the represent^ 
atives find them, that is, in their legal state, and will 
not interpose between them, as they have no ground to 
claim 8«iy such interference. ^ 

But the principle which governs the administration 
of the committee of a lunatic's estate in the conver- 
sion of his property is very different from that which 
has been laid down with regard to an infant's property j 
for although any alteration in the nature of a lunatic's 
property is as far as possible to be avoided, consistently 
with the idea of preserving the interest of the pro- 
prietor, yet when an alteration of property is necessary, 
the general object of the attention of the committee is 
solely and entirely the interest of the lunatic himself ; 
and with regard to the management of the estate, solely 
and entirely the interest of the owner, without looking 
to the interests of those who upon his death may have 
eventual rights of succession ; and nothing could be 
more dangerous or mischievous than for him to consider 
how it would afiect the successors : there would always 
be among them an emulation of each other } and their 
speculations, if die administrator was to engage in them, 
would mislead his attention^ and withdraw his observ- 
atioa fi*om the interest of the only person he is bound 
to take care of: the next of kin would contend for a 
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short allowance, the heir would have no interest to con- 
tend for a small allowance out of the rents and profits,' 
but might yet have some other cause of emulation 
against the next of kin ; and if the interests of the 
succession were to be respected by the Court, theref 
would be a continued running account between ih6 
personal and real estate. If the Chancellor ^ere con- 
stantly weighing the probable iitterests of the refireserit- 
ativesy the interest of the lunatic might be Sacrifice 
for the benefit of those who have no immediate interest 
and whose contingent interests are left to the ordinary 
course of events ; consequently the Court has always 
shut out of its view all consideration of eventual in- 
terests, and will only consider the immediate interest of 
the person under its care, making every advantage fairly 
to increase and improve it, without engaging in risks 
and dangerous adventures, for those are not fit enter- 
terprisesj but whatever tends towards ordinary im- 
provement it is strictly the duty of the administrator to 
do, considering only the immediate interest of the pro- 
prietor of the estate ^ . when, therefore, upon the death 
of a lunatic a question occurs between his real and 
personal representatives as to the nature of the properly- 
converted by the committee of the estate, there cannot 
exist any equity in the parties to alter their legal rights, 
and the property will consequently retain that character 
which the committee may have given it In such cases 
the principle of equity applies,j^m non debet sedfctctum 
vakt ; and although there is an instance * in which the 
order of the Chancellor was interposed, where timber 
was cut down for repairs without proper authority ta 
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have (in taking the account) the surplus, which ;^as in 
fact personal, made applicable t6 the real representa- 
tive, yet it appears that very little reliance is due to 
that order, for it is quite inconsistent with the order 
made a short time afterwards in the very same base, 
and it was supposed that the surplus, after tlie repairs, 
was so trifling that the parties did not think it wor& 
while to re-hear it •" ; such an act was considered as not 
unlike that of a hsiliff, who had cut timber without 
authority, but which had not been sold before the 
owner's death, yet the real representative had no claim 
against the personal representative, whatever he hiight 
have against the bailifl* for his conduct 

The committee of the real estate may, under an order 
exercise the same power over it in regard to cutting 
timber for repairs as any discreet owner .might do ^ ; 
for although the statute for the provision of lunatics " 
says, that their lands and tenements shall be kept with- 
out waste, and that the residue beyond their main- 
tenance shall be kept to their use, to be delivered to 
them when of right mind, so as that such lands, &c. 
shall in no wise be aliened ; yet upon the princiolejs 
and reasons of natural justice, a court of equity mar 
for the convenience of those who are not sui Juris, con- 
vert their real estate into personal by sale of timber, &c. 
or by such act as may be deemed most advantageous, 
as the word waste is construed differently from its ge- 
neral acceptation, and must be taken in the statute to 
mean destruction, and therefore does not hinder the 
committee from making use of those opportunities 
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* Ex parte Ludloxv^ 2 Atk, 407. 
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which the property of the lunatic would enable hini, 
if of sound understanding, to make use of j there 
will, however, be no equity for the heir as against the 
personal representative to have the surplus of the real 
estate, which was altered by the Court, restored after 
the death of the lunatic. As where a sum of money 
was produced by the sale of timber felled upon the 
estate of a lunatic, under an order of Court founded 
upon the Master's report, that it would be advan- 
tageous for the lunatic's estate, the heir had no claini 
to the surplus produce above the purposes for which the 
timber was felled, there was no equity between the real 
and personal representatives, since both claimed as 
volunteers, and the legal right ought therefore to decide 
to whom the property will belong. ° 

There is, however, an act ** under which the Chan- 
cellor may order the estate of the lunatic to be sold for 
the payment of debts, and discharging incumbrances, 
when it shall be thought for the benefit and advantage 
of the lunatic ; but it does not subject the estate to 
any other debts than it is chargeable with by law ; and 
ifi after the payment of the debts, there remains any 
surplus, it provides that it shall be applied and disposed 
of in the same manner as the estate would have been 
applied, if the act had not been made. But when- 
ever personal estate is laid out in improvements on the 
real, it is necessary that the committee first obtain an 
order of the Court **; for if they do not, althou^ the 
Master should consider the improvements necessary, 
yet they will still be held accountable for the expetidi- 
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ture"* ; and it has been said that the approbation of the 
next of kin must likewise be obtained. "" « 

But the Court will apply the personal estate in pay- 
ment of the debts to any extent, and will take every 
advantage that tends fairly towards ordinary improve- 
ment, considering only the immediate interest of the 
proprietor ; beyond which, any alteration of property, as 
estates bought, or interests to be disposed of) is, as far 
as possible, to be avoided '^ ; nor is the committee au- 
thorised to purchase real estate with savings, and so 
alter the nature of property, for land so purchased 
will be considered as personalty. ' 

Where, however, a committee is entrusted with tlie 
care of an estate, and has abused that trust with a view 
of changing the quality of the estate to serve his own 
interest, there arises an equity to undo the tortious act. 
As where the committee of the estate of one Ludlow", a 
lunatic, who were themselves entitled to the real pro- 
perty upon his death, purchased timber for repairs, not- 
withstanding there was sufficient timber on the estate 
proper to be cut Lord Hardwicke observed, com- 
mittees might exercise the same power over the pro- 
perty with respect to repairs as any discreet owner ; 
but in the present instance they appeared to have 
acted merely with a view to their own interest, and he 
therefore ordered them to make good the amount to 
the personal estate : but there does not appear to be 



4 AnoDymous, 10 Ves. 104. 

■* Sergeson v. Seali/y 2 Atk. 412. 

• Oxenden v. Lord Comptoriy 2 Ves. jun. 69. 
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any rule of equity to recall property upon a less ground 
than this. " 

Here it may, perhaps, be prefer for us to observe, 
that when the real and personal representaitives of any 
one claim the surplus which arises from a sale made 
under a decree of a court of equity, in a cause in 
which the person through whom both claim is a party, 
no rdief will then lie to have this surplus produce above 
the purposes for which the -sale was directed, con- 
sidered as of a nature different from that which it 
actually is ; for a decree of the Court cannot, in such 
case, be considered as improperly made, no fraud caii 
be supposed, nor any ground to justify the interference 
of equity, and therefore the parties will be left to their 
legal rights, to take the property in the state it is in fact. 
As where '^ Sarah Wooley, by will, (dated 28th March, 
1749,) gave and deviled all her real and personal estate 
to Francis Plumtree, in trust, in the first place, out of 
her personal estate as far as it would extend, and, in 
the next place, by sale of her real estate, or a sufficient 
part thereof, to raise so much money as should be sut 
ficient to pay her debts and legacies ; and, after pay- 
ment thereof^ in trust to convey the residue of the real 
estate, which should remain unsold, and pay the pro- 
duce of such part as should be sold, and all other the 
residue of lier real estates, between her fatibier James 
Flanagan, and her brother James Flanagan, their heirs^ 
executors, and administrators, equally. A bill was 
brought by the creditors for sale of the real estate to 
supply the deficiency of the personal estate for payment 
of debts ; and a decree was made for a sale ; and if 



▼ Ex parte Bromfield^ 1 Ves. jun. 453.- 

•^ Flanagan v. Flanagan, cited 1 Bro. C. C. 500. 
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any of the money to arise by the sale should remaiiji 
after payment of the debts and legacies, it was directed 
to be paid to James Flanagan the father, and Jame3 
Flanagan the son, equally ; and if any estate should 
remain unsold, the trustees, were directed to convey it 
to them and their heirs, equally.. After the decree 
James Flanagan the son died, leaving a daughter, and 
a son born after his. death, JPart of the estate was 
sold, and afterwards James Flanagan the grandfather 
died, leaving his grandson his heir, and his grandson 
and grand-daughter his sole next of kin. After the 
death of the grandfather, a further part of the estate 
was sold, under an apprehension that the produce of 
the first sale was insufficient to pay the debts and Icr 
gacies. It appeared, however, that the produce of 
the first sale was sufficient* A bill was then bnouglit 
by the son of James Flanagan the son, claiming a 
moiety of the surplus, as the real estate of Jjaxnes 
Flanagan his grandfather, to whom he was become 
heir, against the personal representative of his grand- 
father, the daughter of James Flanagan the son, 
who claimed as one of the next of kin, of her grand- 
father ; it being thereby objected, that the second sale, 
after the death of the grandfather, was improper. The 
Court, however, determined that the second sale, 
actually made under the decree of tl^e Court before 
the Master, could not be considered as improperly 
made ; that there was no fraud, and that the money 
ought to go to the personal representative of the 
grandfather* Here the Court thought there was no 
equity between the representatives; that which was 
done under the order turned out to be clearly wrong ; so 
inuch of the estate only was to be sold as would pay the 
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debts, but they sold the bulk for convenience of sale ; 
and there was a surplus, which if the order had 
been strictly pursued would never have been money, 
but real estate. It happened that, by the order not 
being followed distinctly, or guarded sufficiently in the 
execution, that which would have been land was in fact 
money. Lord Camden, however, thought nothing arose 
upon that, but that the parties ought to take their re- 
spective rights as they found them. 

We cannot conclude this chapter without adverting 
to a principle, derivable from some of the last-mentioned 
authorities, and which we find laid down in the books as 
the grounds of some of the decisions, but which does not 
seem to admit of a general appUcation in the conversion 
of property. 

It has been observed, that when, by the conversion 
of property, either by the committee of the estate of a 
lunatic, or under a decree of a court of equity, a sur- 
plus has been produced above the requisite purposes of 
the conversion, no equity remains for the representatives 
to claim this surplus in a shape different from what it 
was in fact. Under such circumstances, the Coiut is 
in the habit of saying, that the legal nature of the pro- 
perty must determine to whom it will belong ; for the 
Court by which the property has virtually been con- 
verted cannot be considered to have acted improperly : 
but this principle has been sometimes approved of as 
the grounds of decision when the property has been con- 
verted under the direction of the actual owners thereof; 
for in an instance of a conversion of personal estate into 
real, it being remarked that the limitation to the heirs 
gave a real quality to the money, and that it so re* 
mained until by some act of intention its real qualiti^ 
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had been removed *, L»ord Rosslyn answered, " that 
although such an idea was commonly entertained, 
yet I do not recollect any case where the heir has 
said the money ought to be laid out, all the particular 
objects being gone, and that he as heir claimed the 
money as land for his own benefit I doubt what 
gives the heir a title to a subpoena in court, as be- 
tween the heir and personal representative their 
rights are pure legal rights: chance decides what 
shall be real, what personal, and they have not a 
scintilla of equity to make the property that which it 
is not in fact If a testator says, I desire all my 
money may be disposed of as land, it must be all 
converted into real estate, and must go as such ; so,. 
" vice versdy if he desires that all his land shall be 
" turned into money, that is a direct trust, and the 
" direction would be executed by a court of equity. 
" I was always much struck with Lord Camden^s 
opinion in Flanagan v. Flanagan : by a mistake of 
this Court, land wis converted into money : more 
•* was sold than ought to have been sold ; and it was 
" contended that the Court would rectify it, and that 
" the excess should be considered as land. But Lord 
" Camden went upon the ground, that between real 
" and personal representatives there was no possible 
" equity, but they must take their rights as they find 
« them/* 

The authorities, however, do not support an appli- 
cation of this principle when the conversion has been 
effected under the direction of the immediate owners 
themselves j for Lord Eldon has remarked '', " I am 
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^< disposed to say^ notwithstanding the opinion of 
*^ Lord Rosslyn and some other modem authorities, 
" that if an instrument is to be taken to impress a fiind 
" with real qualities immediately upon the execution, 
«f in the question between the heir and executor, the 
«« money being once clearly and plainly impressed with 
" real uses as land, and one of those uses being for the 
^* benefit of the heir, the impression will remain for his 
" benefit ; and to put an end to that impression, it 
f« must be shown, either that the money was in the 
f^ possession of a person who had in himself both the 
" heirs and executors, or he must do some act to de- 
*f note a change of his intention, as to the devolution 
«f of the property upon either j and it is not correct to 
M say the Court does not interpose between volunteers, 
" if they give to the executor that money which the 
" instrument has given to the heir." 

In the case of Thornton v. Hccwley ', the Master of 
the Rolls entirely concurred with the preceding ex- 
pressions of Lord Eldon, and conceived that . there was 
no weight in the circumstances of the property being 
found in the sh^e of money or land ; and so, also, on 
subsequent occasions », it has been held that the pro- 
perty would retain the impression given it, and so pass 
to the representatives, even although volunteers, until 
there had been some expression of intention to be 
gathered from the person entitled to the property ; and 
,we shall, therefore, in the next instance, consider what 
(expression of intention will be looked on as suflScient 
,4o take from the property the character it has once re- 
ceived by the instrument directing it to be converted. 

"» lOVes. 129- 

• Biddtdph V. Biddulph, 12 Ves. 161. Kirhman v. Milesy IS Ves. 
5^S. . 
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CHAP. VIIL 

RECONVERSION OF PROPERTY. — EVIDENCE OF INTENTION TO 

RECONVERT PROPERTY BY PERSONS ABSOLUTELY ENTITLED, 

MEANS PURSUED BY THOSE WHO HAVE ONLY QUALIFIED IN- 
TERESTS TO RECONVERT. — STATUTES FACILITATING THE MEANS 
OF THOSE WHO HAVE QUALIFIED INTERESTS TO RECONVERT) &C. 

Having thus attempted to trace the various eon- 
sequences attendant upon property, when under that im- 
pression which is given to it in the eye of equity, in order 
to accomplish the owner's purpose, and having seen tliat 
such property may pass ad infinitum under an impression 
so given, we shall, in the present chapter, examine what 
act will be deemed sufficiently declarative of an inten- 
tion to put an end to this impression, or, in other words, 
to reconvert the property, and what interest in the pro- 
perty will be sufficient to entitle a person to make such 
a declaration. 

Property of this description, we have seen, generally 
is in a state of trust ; and when it is ascertained fbr 
whose benefit the trust was created, it cannot be denie4 
that those who are the objects of the trust have the in- 
terest in the thing which is the subject of it ; and, there- 
fore, where money is given to be laid out in land, which 
is to be conveyed to A.^ though there is no gift of the 
money to him, yet in equity it is his, and he may elect 
not to liave it laid out So, on the other hand, where 
land is given upon a trust to sell, and to pay the pro- 
duce to -4., though no interest in the land is expressly 
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given to him, in equity he is the owner, and the trustee 
must convey as he shall direct. ' 

And as the intention to convert property should be 
definitively and explicitly shown, so, on the contrary, 
we shall observe, that to put an end to that impression 
which it may have received from such an act, the slights 
est expression by those absolutely entitled to the pro- 
perty, denoting a change as to its quality, will be quite 
sufficient ; but, however, the onus of proving the recon- 
version lies on the party insisting on such reconversion. ^ 

It is this slight expression of intention which serves 
to elucidate the case of Chichester v. Bickerstqff*^, men- 
tioned in a former chapter % and which has been thought 
repugnant to the current of authorities, which held that 
money, when impressed with the character of land, 
should be considered as land, and not money : but the 
circumstances of thexase shew that there had been an 
implied declaration of intention by the absolute owner 
to take from the money its real qualities. It appears 
that Sir John Chichester, the person beneficially entitled 
to the realising trust-fund in case of no issue, directed 
Sir Charles Bickerstafi' (who was his creditor for the 
trust-money of 1500/., and whom he appointed execu- 
tor, because he was best acquainted with his personal 
estate,) to pay 400/. for the funeral expences of his 
wife, then to pay all his debts, and the residue of his 
estate to his sister. Now, the testator's debts exceeded 
600/., whilst his personal estate (not including the 1500/. 
in question) did not amount to half the first mentioned 
sum of 400/. ; and, therefore, as the debts could not 
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have been liquidated without an application of the trust- 
fundy it was this supposed disposition of it, which, to- 
gether with the fact of Sir John's appointing his debtor 
executor, induced the Court to consider it a sufficient 
indication of intention to amount to a reconversion, and 
that the reversionary interest in the trust-fund was 
personal, and not any lotiger under the impression of 
real uses.*^ 

And where the person having the absolute right to 
money under the impression of land can be inferred to 
conceive himself entitled to it as money, and to have 
intended to dispose of it as such, it will pass as personal 
property ; as if A.j being entitled to a reversionary in- 
terest in a realising trust-fund, bequeath all the rest and 
residue of his personal estate and effects, of what nature 
or kind soever, either in possession or reversion, there 
being no other property to satisfy the word reversion, it 
was considered sufficient evidence of intention to pass 
the fund as money. * 

And so if a testator uses the word " money*' as de- 
scriptive of the fund, and has no other property to 
answer that description, it will be considered sufficient 
evidence of an intention to pass the fund. The Court, 
however, will not apply the expression improperly, if 
there is any subject to which it can properly apply j 
and, therefore, if a testator speaking of his personal pro- 
perty uses such ambiguous terms, as can be satisfied 
without an application of the trust-fund, the Court being 
compelled to follow its own construction, the fund will 
not pass. ^ 



<» 7 Bro. P. C. 555. 
« Triquet v. Thornton, 13 Ves. 345. 
.(Middulphy^ Biddulp/i, 12 Ves. 161. 
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''in the case of Lingen v. Sowray^, some of the secmi- 
ties on which the realising trust-fund had been invested 
were altered, and the money was reinvested upon other 
securities^ with a declaration of trust for the husband, 
hiii ejtecutors, and administrators: and although, until 
the* death of the husband, it could not be said but that 
if/ini^Ht possibly be requisite to lay out the fund in land, 
for the purposes declared by the articles of marriage, 
yet this alteration of the securities passed the money so 
invested on them as personalty, and, therefore, was an 
imfication sufficient to reconvert that part, while so 
much of the money as remained on the original securi- 
ties parsed as realty. 

In the case of Chaplin v. Horner ^j J. C, on his mar- 
ria^, covenanted to lay out 2000/. (then in the hands 
oftrustfees) iti the purchase of lands, to be settled on him» 
selfbftd his heirs. The marriage took effect, and there 
'vWfej' issue thereof only the plaintiff, a daughter. Not 
long after the plaintiff's father died intestate ; but be- 
fbf^ hi& death he had received 1350/., part of this 2000/., 
"Whitfh ^ the mariiage was secured on a mortgage, 
anfd^kid it out in the purchase of an office for his life ; 
arid- it was held by the Master of the Rolls that th^ 
13^/.' ought »ot to be refunded by the administrator of 
thfe hui^ariid, in order to be invested in land, for the 
bitieflt of thfe Slaughter of the marriage. It must be 
obsttl-ved' * that in this case, on account of the direction 
td^feiy<!)U1! the money in land to be settled on tjhe hus- 
bihc^ito f^, tihat he had an absolute power of disposition 
over the fund from the time the covenant was entered 
into. 



/ 



ilP.Wms.m. >" lP,Win».48«. 



BT PERSONS ABSOLUTELY ENTITLED. 173 

A description of the fund as so much money to ibe 
laid out in land, by a will not attested hy three -wife*, 
nesses, has been considered sufficient to pass it' as pec^. 
sonalty * ; and Lord Macclesfield held, that even a mena 
parol direction to have the money continued as such^x 
would be considered enough ^ ; and it has been sufei- . 
sequently approved of : but Lord Hardwicke would net 
assent to go so far as that. ' If, however, a parol de^ 
claration be allowed, it will only be so as betweea the 
real and personal representatives of the person entitled to 
the fund, and who take as volunteers ; for, in the ca6e 
of Chaloner v. Butcher "", where a sum of money was 
laid out in a mortgage, and, in consideration of mar- 
riage, it was by articles agreed, that the money shouid 
be laid out in a purchase of lands, to be settled on the 
husband for life, remainder to. the wife for Ufe, re^ 
mainder to the first and other sons successively in tail, 
remainder to the heirs of the husband : no purchase was 
ever made, and the wife died without issue ; and the 
husband, after the wife's death, declared that the money , 
should not be laid out in a purchase. On the death g£ 
the husband a question arose between the heir and ej^^^ 
ecutor as to the nature of this fund ; and on the declw^i 
ation of the testator being offered to be given in evi- 
dence, which was objected to on the part of the heir 9£| 
being against the Statute of Frauds, the Court held»r 
that if the question concerned the rights of a third per- 
son, no evidence should be given of the husband's de- 
claration ; but as the husband had the whole interest in 



J Vide 3 P. Wins. 222, (n. c.) 
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him, it was in his election whether the money should 
be turned into land or not ; and tlie evidence being per- 
mitted to be read, the money was decreed for the ex- 
ecutor. , 

It has been settled that the payment by the trustees 
of a fund characterised as real estate, into the hands of 
the person beneficially entitled to it, is considered a 
sufficient act to take from the money the impression of 
land. There is then no legal or equitable title out 
against the party who is in possession of the fiind : the 
right and the thing centre in one person, and the action 
is extinguished. In the case of Pulteney v. Darling- 
ton ", money impressed with the qualities of realty had 
come to the hands of the person entitled to it under the 
ultimate limitation in fee ; and the person so entitled, 
without taking any notice of the particular sum, devised 
aU his manors, &c. which he was seised or possessed of, 
or to which he was in any wise entitled in possession, 
reversion, or remainder, or which should thereafter be 
purchased with any trust-monies, (except certain estates 
therein mentioned,) to his brother H. in fee, and gave 
him all the residue of his personal estate, and made him 
executor. His brother H. subsequently, by his will, 
gave all his estates, by local descriptions, to certain uses 
therein described, and all his money, securities for 
money, goods, chattels, and personal estate, not before 
disposed of, to his executors, for certain trusts men- 
tioned in his will : and the Chancellor dismissed the bill 
brought by the heir at law to have the money laid out 
iqi land, observing, that as it was at home % that circum- 
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« To constitute the property being at home, within the meaning 
of the rule here adopted by Lord Thurlow; there must not only be 
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stance was a sufficient cause to consider it in its true 
nature, as money, and not land. This decision was 
afterwards affirmed on appeal in the House of Lords.** 
A singular occurrence of this implied consent to take 
from money the impression of land, came forward on 
appeal in the year 1758. By articles of marriage in 
1692, a considerable sum of money was covetianted to 
be laid out, with convenient speed, in strict settlement j 
but before a proper purchase could be found, the act of 
the 11th and 12th of William III. c. 4. was passed, by 
which Papists were rendered incapable of purchasing 
lands for their benefit in their own names, or the names 
of others. The husband and wife were Catholics, and 
so continued until their deaths. They had several 
children, who all died young. The wife died in I7S7, 
the husband in 1743, intestate, and without issue, leav- 
ing personal property amounting to considerably more 
than the sum covenanted to be laid out. The heir at 
law brought his bill to have the money laid out in land ; 
and it appears that as the husband was not limited by 
the articles to any precise time for laying out the money 
in the purchase of lands, and the disabling statute hav- 
ing passed before the money was actually laid out, he 
could not afterwards invest the same in land to the uses 
specified by the articles, and as every subject is con- 
sidered as giving his consent to an act of parliament, 
the real quality was held to be discharged ftom the 
money, and it passed to the administrator as personalty ; 
and, consequently, the heir's bill was dismissed : and 
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the decree was subsequently affirmed in the House of 
Lords. ' 

But if lands be limited to certain uses, and a sum of 
money be covenanted to be laid out in land, to be settled 
to the same uses to which the lands are subject, the 
suffering a recovery, or levying a fine of the lands so 
settled, will not be construed to amount to an indication 
of intention to reduce into absolute possession the money 
which was agreed to be laid out to the same uses. As 
where the sum of 10,000/. was by marriage-settlemeiit 
agreed to be laid out in lands, and settled in like man- 
ner as lands in K. were settled, (which was in strict 
settlement,) and in the mean time, until such purchase 
could be found, the 10,000^ was to be placed out upon 
securities, and the interest arising therefrom to go, and 
be paid, to such persons as should be entitle to the 
rents and profits of the lands in K. The husband died* 
leaving issue one son, who being thus entitled to the 
lands in K. in tail, remainder to himself in fee, levied a 
fine of the lands to the use of himself in fee, and soon 
afterwards died without issue, and intestate : upon whose 
death the lands in K. descended to his heir at law, the 
plaintiff, who brought her bill to have the mortgage, 
upon which the 10,000/. had been placed out, assigned 
to her. This was opposed by the defendant, who in- 
sisted tiiat she was entitled to the same as adminis- 
tratrix to her son, and that this 10,000/. being as yet in 
itself money ought, by the statute of distributioi), to be 
divided betwixt herself, as the mother of the intestate, 
and his half sister. And (amongst other reasons) be- 
cause the son having levied a fine of the lands in jBT., to 
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the use of himself and his heirs, this had extinguislied 
the limitations in tail created by the settlement, and had, 
as it were, put the settlement out of the case j and^ as 
the settlement as to the lands in K. was out of the case, 
so the trusts of the 10,000/., which were to attend the 
settlement of the lands in JST., were at an end also. But 
the Chancellor considered that the impression of real 
uses had not. been by such act withdrawn from the 
money. "^ 

If a fund is to be laid out in land, to be settled on seve- 
ral as tenants in common in fee, they may at any time, on 
a joint or separate application to the Court, obtain pay- 
ment of their respective shares into their own hands. * 

When money is to be laid out in lands, to which a 
person will be absolutely entitled when purchased, as 
such person may by the various means before mentioned 
obtain possession of .the money, without an investment 
in land, when this election does not affect the rights of 
others; so, when land is to be turned into money, the 
person entitled to the money can elect to take the land, 
if it happen that the rights of others are not affected by 
such an election. Lord Hardwicke has said, that no 
election can determine the question as to those claiming 
under the trust, but as to those only who claim asi 
volunteers*, and from hence it may be concluded^ 
that if A. devise a real estate in trust to be sold; 
and direct that ^the money which shall arise by the 
sale shall be invested in the purchase .of Another 
estate to be conveyed to B. in fee .simple; and if 



' Edwards v. Countess of Warwick^ 2 P. Wms. 171 . and 1 Bro. P. C. 
207. ... 

• Seel^ v^ Jago^ P. Wms, 389. 
t Bradkh v. Gee^ AmbL 229. 
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before the - sale B. die, having bequeathed the monies 
to arise by the sale to C, and having appointed D. his 
exeeutor, C. cantaot, by electing to take the devised 
property as real estate, prevent a sale of it against D.^ 
Ivhb, ad executor, may require the money for payment 
of the testator's debts, for then the election of a volun- 
teer would do an injustice to the creditors of B., who 
had directed the estate to be converted. * 

In the reconversion of real estate, a slight expression of 
intention will likewise be considered sufficient to deliion- 
iltrate an election on the part of the person absolutely 
entitled. 

In the case of Crabtree v. Bramble "g by marriage 
articles, money was directed to be kid out in lands^ to 
be settled on husband and wife for life, and aftcar the 
death of the survivor to be sold, in order that the prou 
duee might be divided amongst the children of the 
marriage — - if daughters at twenty-one, or marriage f 
and it was provided that no sale should be made, until 
one of the shares became payable. There was issue of 
the marriage one daughter, Elizabeth, who attained her 
age of twenty-one, and on the death of her mother re^ 
ceived the rents of the land, and made leases, reserving 
a rent to herself, her heirs and assigns ; and this act 
was considered as a sufficient decoration of intention 
that the land should remain as land ; and the persona) 
representative of Elizabeth was not entitled to have the 
land sold for his benefit, as being still personalty under 
the articles, even though the trustees under the settle*^ 
ment had never conveyed the lands to their cestuique 
trust : it was observed in the case of Lingeh v. Sowray"^, 
tliat the securities on which the money was invested. 



■<— «• 



■ Vide Saunders on Uses, vol.i, p. 240. 

^ 3Atk.68C. "^ lP.Wms.l72. 
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were altered, and the new trasts declared dn a. re-lnvesfc. 
nieht were to tbe husband, his executors^ and admintstra*' 
tof'Sf ind in the present case, leases were made, reserving 
a rent' to Elizabeth, her heirs arid assigns, and conse^ 
queiitiiy there was the same reason to hold that thd 
beiiefidsll owner had done an act in this instance decla^ 
rative of an intention to reconvert the property, or take 
it as it was^ that is as land, as in the case of Lingen v: 
Sowrayj there was to hold that the beneficial owner had 
done such an act as was sufficiently declarative of his 
iittention to take the mcrtiey as money: perhaps the same 
result might have been obtained by viewing this ciatse 
under the rule stated in a preceding cbaptier' : •^- the 
purposes of sale were for the convenietice of division 
amongst the children ; but as there was only one daugh* 
ter, those purposes were not required to be carried into 
efSbct, and the daughter took the land as land, and not 
ittcttiey. 

But the mere possession, without any act dorie decla^ 
rative of intention, and unaccompanied by Icftogth of 
tiftie, or by the fact of the trustees being called on to 
convey the legal estate, will not be sufficient to take 
frftm the land the character of personalty ^; and if there 
is a stated period for sale, actual possession can affi>rd 
no argument for a reconversion before the expiration 
of the period. * And when land is directed to be con* 
verted into money, as it is in the option of the parties 
entitled to keep it absolutely as land, they may, if they 
choose, keep it for any particular period as land ^ j but 

« Chap.VL 

7 Davers v. Folkes, 1 Eq. Ca« Abr. S96. Kirkman ▼. MUes, 13 Yes. 
838. 
* Stead V. Netodigate, 2 Mer.5^1. 
* ' fi^aiker r. Shorcy 1 9 Ves. 392. 

N 2 



180 RECONVERSION OF PROPERTY 

it is necessary that they should all give their consent to 
hold it as such, for none has a right to say that any 
part shall not be sold^: therefore when an estate is 
conveyed or devised to trustees in trust to sell, and to 
pay the monies to arise by the sale among several per- 
sons, it is necessary that all the cestuisque trust should 
concur in electing to take the original property as real 
estate ; for none of the cestuisque trust can, against or 
without the consent of any one of them, prevent the sale 
of the estate, and consequently, where persons are bene- 
ficially entitled to the produce arising from the Baie of 
an estate, it should appear on the title to the estate 
that those persons have concurred amongst themselves 
to take the estate as land, instead of the money to arise 
by the sale. * 

As to the power of a feme covert over money to be 
laid out in land, although she will be entitled absolutely 
to the land when purchased, yet she cannot, by any 
contract or agreement during coverture, change the 
nature of this realising trust^fund, so as to divest it of 
the impressioti of land ^ ; for a feme covert has always 
been considered in courts of equity as under a dis- 
ability to change the nature of such a fund. , A fictitious 
purchase used sometimes to be made for that purpose, 
and a fine levied of the land, and thus a power of dis- 
position over it was gained^; but the most el^ble 
means seem to have been to come into a court of 



^ Bradish v. Getf Ambl.229. and Fletcher v. Ashburner^ IBro* 
C. C. 497. 

^ Saunders on Uses, vo2. i. p. 239. 

^ Oldham v. Hughes, 2 Atk. 4'52. Cunningham v. Moody, 1 Ves. 
aen. l?*. 

* Vid. Maywvoaring v. Mayntoaring, 3 Atk. 413. and note 2. p. 414. 
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equity, and by consenting there to take the money as 
personal estate, and upon being examined (as a feme 
covert upon a fine is) as to such consent, the money 
agreed to be invested in land would be as much bound 
as the land could be by a fine at law, and if a personal 
appearance in Court should happen to be inconvenient, 
an order for an examination, in the nature of a dedirrms 
potestatem, would be granted. But no payment of the 
money by the trustees in whose names the fund is in- 
vited, or release given them on such occasion, would 
be sufficient to cause this fund to be taken otherwise 
than as land, as neither the payment is equal to a 
decree, nor the release to the sole and separate exami- 
nation of a feme covert declaring her free will, and 
therefore the equitable quality which the money had 
gained would not be affected by such means/ 

Money so articled is considered barely as money at 
law till an actual investment, but in equity it is viewed 
in the light of a real estate ; and a court of equity 
can act upon its own creature, and do what a fine at 
common law can upon the land * ; therefore where a 
petition was preferred in behalf of a husband and wife, 
that a sum of money left under a will to persons in trust 
for the wife and her heirs, to be laid out in the purchase 
of lands, might be paid to the husband instead of being 
invested in land, although the Lord Chancellor at first 
doubted whether he could direct the money to be paid 
to the husband notwithstanding the wife's consent, 
because tlie heir would have a chance if the wife died 
before the money was invested in land, yet upon the 



' Cunningham v. Moody ^ 1 Vcs. sen. 174. 
s Oldham v. I^ghes^ 2 Atk. 452. 
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wife's consenting in Court, he subsequently (Jioec^ed 
the money to be paid to the husband.^ 

If, however, land is under an impression to be con- 
verted into money, there the c^se will be very different, 
and the husband will be absolutely entitled to it; in right 
of his wife, and having this complete interest in it, the 
property will be subject to his debts and charges S and 
he alone can exercise his right of election.*^ 

An infapt cannot by any means take from the realising 
trust-fund the impression of land ; he is incapable of 
making such election by reason of his infancy ^ ; besides 
such an election might, were he to die during his in* 
fancy, be prejudicial to his heir ; therefore in tljie case 
of Seelt/ v. Jago '", where an infant was entitled with 
others, as tenant in common in fee, to the third of a 
sum of money directed to be laid out in land, although 
the Chancellor allowed the other two tenants in common 
to take their shares as money, they being of age, yet 
the infant's share was decreed to be brought before/ the 
Master to be put out for his benefit ; and if* before his 
age the infant become lunatic, the property will do* 
scend to his representative in its converted state. " 

Having thus shown that those who are absolutely 
entitled to property under a state of conversion may 
by the slightest indication of intention elect to take 
the property as it is in fact, or to reconvert it, unless 
such reconversion affect the rights of others whose 



^ Pearson v. Brereton^ 3 Atk. 71 # 
i Collingtoood v. Wallis^ 1 Eq. Ca, Abr. 395. 
^ Oldham v. Hughes^ 2 Atk. 452- 

^ Earlom v. Sounder Sy Amb,24*l« JOuchess of Buckinghamshire y« 
Shield, 3 Bro, P. C. 148. Van v. Barnett, 19 Ves. 102. 
^ IT. Wms. 389. 
^ Ashbi^ V. Pcflmer, 1 M«r, 286, 
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claims might be defeated by such an act, and having 
called the reader's attention to the' limited po^^er* of a 
feme covert, and the utter inability of an infant to 
make such an election, we shall state what were the 
necessary steps by which tenants in tail, with remainders 
over, were compelled to proceed in order to become ab- 
solutely entitled to property when in a state of conver- 
sion : nor need we observe, that this class of cases can 
only arise out of money under the impression of real 
uses. 

It appears formerly® to have been the constant prac- 
tice of the Court of Chancery, that if there were cove- 
nants to purchase an estate to certain uses, and money 
paid over to trustees for that purpose, the Court would 
compel a purchase to be made to the uses, though the 
covenantor died before ; but if the first estate was ian 
estate-tail with remainders over, and the person to take 
it was living at the time of the death of him whose 
money it was, there the Court would not compel a pur- 
chase for the sake of the remainder, because the first 
tenant in tail might destroy it as soon as it was created ; 
and the Court would not do a vain thing in ordering 
the money to be invested : nor does there seem to have 
been any variation in this practice until Lord Cowper's 
time, when in a case in which money was to be laid out 
in land, to be settled on A. in tail, remainder to B. in 
tail, the Court decreed the money to be laid out in a 
purchase of land, and settled accordingly, to the intent 
that the issue in tail, and the remainder-man, might 
have the benefit of the chance intended them by the 
person creating the trust, in case the tenant in tail 



• Anonymous^ 1 2 Mod. 521 . 
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s}ippl4:die before suffering areoovery^ or levying a fine." 
Xhere is in all these cases a chance that the tenant in 
tf^l ;pay not live till the next term, and it would, there- 
ff>re| be improper to deprive a subsequent remainder- 
Vjfi^ of the benefit of this contingency ; in fact, it ap« 
jffl^s in the case just alluded to, that the contingency 
^(^ti^^Ily happened, for the remainder-man came into 
]^<;)^9,^n by the death of the tenant in tail b^ore a 
i^pv^fy. ^a4 bieen suffered : and Lord Hardwicke has 
oj^served % that this accident of the death of the tenant 
iiji^tail) befpre the remainder could by any possibility 
have been barred, showed the remainder-man's interest 
in so glaring a light, that it has. established the pre- 
cedent ever since. And in the case oi Legate \.Sewel\ 
lyprd Cpwper had again occasion to reprobate the old 
(^octrine, and to see the manifest injustice occasioned 
by it : in that instance, money was directed by will to be 
laid put in lands to be settled on TV*Ln in tail, with 
several remainders over. TV. L. brought a bill in his in- 
fancy against the executor, and obtained a decree that 
the money should be laid out in land, and settled ac- 
cording to the will; but having afterwards attained bis 
full age in the year 1690, he obtained a decree on a re- 
hearing, tliat as he was to be tenant in tail of the land 
when purchased and settled, whereby he might bar the 
remainders, the money should be paid to him tjiat he 
might have the disposition of it as he should think fit. 
i^fterwards, in 1703, he died without issue, and devised 
all his estate, both real and personal, paying his debts, &c^ 
The remainder-man now brought his bill against the 
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executor, complaining that in breach of trust the 
money was paid to W. L. without his concurrence, 
instead of being laid out in land and settled as it 
ou^t to have been ; and the Court was of opinion, that 
the money ought not to have been decreed to him ; but 
that the trust ought to have been strictly pursued, and 
the money invested in lands, and settled according to 
the will. But as W. L. lived above ten years after the 
first decree, and payment of the money to him, and 
probably had it been settled in land would in his life- 
time have barred the entail, it was considered too late 
to fetch the money back from him. 

Lord Macclesfield, alluding to the decision in CktU 
wal V. ShadweHf said, that a court of equity, whose 
business it was to aid the intent of the party, ought not^ . 
in violation of such intent, to decree the payment of 
the money to the tenant in tail, but ought to decree it 
to be laid out in a purchase of land, to be settled ac* 
cording to the direction of the party, in order that the 
chance which was intended the remainder-man might 
be preserved ; and when the settlement was made, the 
tenant in tail mighty if he thought fit, suffer a re- 
covery. * 

Hence, as in the previous instance, the fictitious 
method of borrowing an estate has sometimes been re- 
sorted to in order to suffer a recovery, to bar the limi- 
tations ; and the trust-fund being paid over to the sup- 
posed seller, he, on a reconveyance of the estate, paid 
over the fund to the person entitled under the articles*' 
But though this was allowed in equity, the danger of it 
was very considerable, for the wife . of the person so 



• Short Vi Wood, IF. Wm6.4f70. 
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borrowing the estate may possibly become dowable of 
it ^ But the actual investment oi the money, or the 
fiction of borrowing an estate, was not indispensably 
necessary for such a tenant in tail to bar the subse- 
quent remainders ; ibr if the subsequent remainder- 
man in tail epte^r into an a^eement with the first tenant 
in tail, thek issue are as much barred as if part of the 
money had b^en recdved by the remainder-man in tail : 
for in die case pf Trc[ffbrd^. Boehm^t by mari'iage-settle- 
ment a sum of money was agreed to be laid out in 
lands, to be settled on the husband and wife for their 
lives, and the life of the survivor, with remainder to the 
first and other sons of the marriage in tail male } re- 
mainder to the daughters in tail general ; remainder to 
the husband and wife in fee. There was issue several 
children of the marriage. The eldest son, cm his mar- 
riage, reciting that he was entitled to the mon^ liable to 
the entail in his fkther's settlement, covenanted to assign 



^ In the c«80 oiHenl^ v. JVeib, 5 Madd. 407* the liudband behg ea- 
titled to the sum of 14^0002. to be laid oujt in l(^id of i^hich he would 
be tenant in taiU obtained a conveyance by bargain and sale of an 
estate in fee, from </. W. On the same day he conveyed the estate 
by lease and release to the trustees of t^e 14,0007. in consideration of 
that sum, which was ^so the pripe paid %P J, JV, He then suffered a 
recovery of the estate being equitable tenant in tail under the trustees ; 
and having thus obtained the fee-simple of the esta,te, he reconveyed 
-it to J, W. for the same sum for which he had purchased it ; having 
in fact entered into an agreement with </• W^ that he would do so 
before the barjgain and sale made to him, the iQt^pt pf th^ triuisactioa 
being to make himself master of the 14,0007. ; and although it w^ a|;- 
teinpted to be shown that the husband was then only a trustee for «/. W. 
y^t it was held, that the wife's right to dower attached upon it when 
iu possession of the husband, as absolute owner paramount to his 
character of trustee, and he could afterwards only deal with it sub- 
ject to dower. 
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the- mbney to trustees for the purpose of increasing his 
'^^nf^s fortune. The father afterwards made his will, 
by which he gave this sum of money, which he then 
had in his hands, to his eldest son, and several other 
sums and legacies to his other children, and declaring, 
that as he had given them more than they were entitled 
to by the custom of London, desired, that upon pay- 
ment of every legacy a fidl discharge to his executors 
should be given ; and in case of refusal, the child so 
refusing should only have so much of his estate as, by 
the custom, such child might be entitled to. On the 
death of the testator, the eldest son received the sums, 
and gave a discharge to the executors for the same* 
He afterwards died without issue, leaving his wife sur- 
viving. The only child of his next brother (who had 
likewise given a discharge to his father's executors, and 
thereby had consented to the disposition of the trust-fund, 
as arranged between the father and eldest son,) was his 
heir, and the question was, whether the money agreed 
to be laid out on the father^s marriage was a debt on 
the estate of the eldest son, who dying without issue, 
the money ought to be laid out for the benefit of the 
brother's child, as claiming under the father's settle** 
ment, or whether the acts which had been done, viz. the 
covenant in the son's settlement to lay it out for the 
increase of his wife's fortune, the disposition of the re- 
versionary interest in it by the father's will, and the 
actual agreement to this disposition, which was made by 
the receipts given by the legatees to discharge the 
executors, were sufficient to indicate an intention ta 
shew, that as well the first tenant in tail, as the subse<^ 
quenjt remainder-men^ had agreed to discharge this 
money from the real quality which had been given it ^ 
and the Lord Chancellor considered that the eldest son 
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had done quite sufficient to shew his election to have it 
as money ; that it was not, therefore, liable to any en- 
tall^ or to be considered as a debt on the estate of the 
eld)^ son, for the benefit of the remainder-men under 
the^ father's settlement 

"^Here it must be observed the brothers had given 
their consent by the receipt of the legacies, and dis- 
charge of the trustees. The act done by the eldest 
brother was decisive that he took it as money ; and the 
issue of the brothers were as much barred by their 
agteement to it as if they had come into a court o^* 
equity, and had by their answers to the brother's bill 
to have the money paid him as money submitted that 
it might be so paid. 
■ And so in a case which occurred soon afterwards, 
where money was by articles agreed to be laid out in 
strict settlement, upon the application of the first tenant 
lit tail to have the money paid over to him, and his 
bhythers and sisters appearing in Court and consenting, 
the 'Lord Chancellor ordered the securities on which 
the money was invested to be assigned to him, together 
With' the interest which had accrued thereon."^ And if 
(^ ^ubdequent remainder-men had once entered into 
sOeh an lagrbement, though the tenant in tail die before 
flife e^6Ctttion of it, nevertheless, his executors would 
b^ enabled to' < compd the remainder-men to a specific 
plstformtance of it As where ' A. devised 8000/1 to be 
tsfid out in land, and settled to the use a£B. in tail, 
rciiMamdei^'td C. in fee: B. and C. agreed by artides in 
Writin£^''fx> divide the monev in the manner therein 



^ Collet V. CoUel, 1 Atk. 11. mentioned also in the Harg. MSS. 
No. 84. 4S6. as Collet v. Bain. 
»* Carter v. Carter, Forr.271. 
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mentioned. B. the tenant in tail died without^ issue 
soon aftei* the making of the articles, and hefos^ . ihoff 
were executed by a division of the money. < It came 
before the Court by way of appeal firom.the R<^ wbi^r^ 
a specific performance of the articles was de^eiediiiB 
favor of the executor or administrator x>f.J3i; 4bn4fthe 
Lord Chancellor said, that this wasia mutuftl.Mgreeio.^t 
between the parties to have the money divided b^^gqq 
them, and there were no children of < tefiaiiyt ii^ t^, ^ 
esse; and although the tenant in tail had died before 
any thing was done in pursuance of the ^ articles, . }^t 
every thing might be done then as well as it might W 
his lifetime, and the decree was affirmed* 

And it seems also, that the ultimate remainderrman 
could procure the trust*fund to be paid pver to him^ on 
the consent of the previous tenants in tail beings pyror 
cured.* 

It sometimes occurs, that instead of a specific sum 
being agreed to be laid out in lands, there is a covenant 
to purchase lands of a certain yearly value, to be settled 
in strict settlement; and if the first tenant in tail apply 
to the Court to have the money in lieu of the l^nds.tp 
be purchased, a question arises as to the iwnwn* of 0^ 
sum which the Court ought to decree as an eiquivale^jt 
for the land. And it appears in a case reported jb|y 
Mosely, where the husband by articles previous to ^ lp« 
marriage covenanted to purchase lands of 8U^ ffiV:;^x^ 
in trust for the issue of that marriage as tenantsincq^it 
mon in tail, remainder to himself, in fee, that a.d^CFOe 
was made that he should perform the articles, but dying 
before the performance, the children joined in a petition 



i Calthorpe v. Gough, 18th Feb. 1789, cited S Bro. C.C. 395. and 
4T.R.7b7. - 
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to have the money paid to them^ and not invested in a 
purchase, and an crdet was made accordingly ^ but the 
question was, at what price the purchase should be 
settled ? And the Master of the Rolls was of opinion, 
that since the Court had decreed an execution of the 
trust, they would likewise see that it should be per- 
formed in a reasonable manner; and he, therefore, 
ordered the petitioners to be paid after the rate of 
twenty-four years' purchase, which was the average 
value of the land in the county in which the parties 
lived ; but he did not give them the interest of that sum 
from the death of the covenantor, but only allowed the 
80/. per annum. ' 

But when a person was tenant in tail with reversion 
to himself in fee of money to be laid out in land^ it stiU 
continued to be the practice of the Court to allow the 
money to be paid to the person so entitled Upon a 
proper application : for it was said ^, a fine could not 
be levied of money agreed to be laid out in the purchase 
of land to be settled in tail : but a decree could bind 
such money equally as a fine alone could have bound 
tlie land in such case if* bought and settled } and as 
such person would have the entire interest in the lands 
when purchased and settled, and the ftbtolute power 
over them, and that a court of equity would not do 
so vain a thing as to decree a purchase and settlement 
to be made, which the next moment by a fine only 
might be cut off, the money might be paid over. 

So where ^ money was directed to be laid out in land, 
and settled upon a woman for life, remainder to her 



» Badger v. Badger^ Mos. Rep. 117. 
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first, &C.i son in tail, remainder to such son in fee^ 
the widow and son (there being only one son) came to 
an agreement that this money should be paid, a third ta 
the mother, and two thirds to the son, and brought a 
bill against the trustees to pay it, who submitted it to 
the Court ; and it was held, that in such a case where 
the limitations might be barred by a fine, which might 
be levied at any time, it would be in vain for equity to 
decree a s^tlement, and the Chancellor, therefore^ 
directed the trustees to pay the money according to 
the agi^ement. 

But when Lord King held the seals in 1726, His 
Lordship considered the doctrine estublished by Lord 
Cowper, in Cohoal v. Shadwell, as equally applicable to 
the case of tenant in tail, with reversion to himself iii 
fee, and would not acknowledge the uniform practice of 
paying over the money into his hands, on application 
to the Court ; for, said His Lordship, " I cannot see 
" why I should not have the like r^ard for the issue 
<< in tail as for the remainder-man : it is possible for 
'< him, in such a case, before he can procure a purchase 
<< and settle it, to die, leaving issue; and this is ii 
" chance of which 1 would not deprive such issue. 
*• There may also, be a wife, whom I may deprive of 
" her dower.*' *^ And although the matter was much 
pressed upon the old doctrine, yet the Chancellor de- 
clared he would not do it, until he should be better to* 
tisfied from precedents ; and he afterwards declared his 
perseverance in opinion as to this point, observing, that 
the levying of a fine was a thing of time, there being 



^ It appears, however, that this would not altogether have been 
the ^ase ; the Court would not pay the vaoney into the husband's hands 
without a settlement on the wife. Binfordy, Batodeny I Yes. jun. 612, 
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several offices to pass ; and the writ of covenant was to 
be under the great seal, which impediments not being 
to be removed in an instant, the tenant in tail might by 
them be prevented from perfecting a fine, though never 
so much intended by him. ^ 

But after the time of Lord King, the old practice as 
to tenants in tail with the immediate remainder in fee 
was again revived ; for we find Lord Hardwicke la3dng 
it down, as the established rule of the Court, that if a 
person is tenant in tail, with reversion to himself in fee, 
the Court will give him the money, because he may at 
any time bar the entail and reversion ; and, therefore, 
the Court will not put him to the circuity of having re- 
course to a legal bar ' : and so again, in Cunningham v. 
Moody \ it was expressly laid down, that where the 
remainder can be barred by a fine, the Court would de- 
cree it in money. 

And if* the tenant in tail of money so circumstanced 
is a feme covert with reversion to herself in fee, she 
could likewise, by. coming into court and consenting, 
gain the absolute disposition over the fund: but, as in 
all other instances, a court of equity would not allow 
the money to be paid over to her absolutely, without 
an enquiry whether or not any settlement had been 
made on her by her husband. ^ 

' Here we may observe, that in the instance of money 
to be laid out in lands to be settled in strict settlement, 
when the money is laid out under the provisions of the 
Land-Tax Redemption Acts- in the purchase of land- 



d Eyre's case, 3 P. Wms. 13. 
"" Trafford v. Boehm, 3 Atk. 447- 
' ' 1 Ves, sen. 174. 

• Cunningham v. Moodj/y 1 Ves. sen. 174. Binfordv, Bdwdinyl Ves. 
jun. 512. 
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tax \ it is necessary, in order to bar the entail, that it be 
effected by deed, enrolled and registered according to 
the form prescribed by the act. ^ 

But to return to the means by which money im- 
pressed with the character of realty may be reduced 
into absolute possession by any tenant in tail, when not 
laid out^ they have now been expressly defined by act 
of parliament \ to which we shall here call the attention 
of the reader. 

The act, after reciting that by the pracflce of courts 
of equity, in cases in which money under the controul 
of such Courts is subject to be laid out in the purchase 
of lands, to be limited to uses capable of being barred 
by fine, the said Courts direct such money to be paid to 
the parly or parties who could, by fine^ bar the uses to 
which such lands, in case the same had been purchased, 
would have been limited, and do not require or compel 
the actual investment of such monies in the purchase of 
lands, notwithstanding other persons might take estates 
or interests therein, -if the same were purchased, and be 
entitled to hold such estates or interests until such fine 
was actually levied ; and that where money under the 
controul of the said Courts is subject to be invested in 
the purchase of lands, to be limited to uses not capable 
of being barred by fine, but capable of being barred by 
recovery, the said Courts, according to the practice 
thereof, refuse to direct the same to be paid to the 
party or parties who, in case such lands had been pur- 
chased, could, by recovery, have barred all the uses to. 
which the same would have been limited, and require 
and compel the actual investment of such monies in a 



* 38 G- 8. c. 60- « 58 G . 3. c- 30. § 40. «« 40 G. 3. c. 56. 
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purchase or purchases of some lands ; and such last- 
mentioned practice is attended with great inconvenience 
and expence to the party or parties who, by a recovery, 
could bar the uses to which such lands are to be limited 
when purchased ; and the interest and benefit of others^ 
who might take estates b^rrable by such recovery, when 
fiujSered, is not, according to such last-mentioned prac- 
tice, materially promoted or secured ; and that it might, 
therefore, be expedient to alter such practice, and to 
provide some satisfactory and summary proceeding, 
whereby trustees possessed of money, subject to be laid 
out in lands, might be required, in proper cases^ to pay 
such money to the parties entitled, m.d to become en- 
titled to receive the same, enacts, " That, from and 
" after the passing thereof, in all cas^. where money» 
under the controul of any court of equity, or of or 
to which any individuals, as trustees, are possessed 
or entitled, shall be subject to be invested in the 
purchase of freehold or copyhold hereditaments, or 
** both, to be settled upon any. person or persons, in 
** such manner that it would be competent, in case 
<< such money had been invested in the purchase of 
" real estates, for the person or persons who would be 
" the tenant or tenants of the first estate, or estates 
" tail therein, either alone or together, with the person 
" or persons who would be the owner or owners o4* 
" the particular preceding estate or estates therein, if 
" any, by deed, fine, or common recovery, or anj of 
" them, or other lawful act, in the case of freehold 
<* hereditaments, or by surrender and recovery, or 
" either of them, or other lawful act, in the case of 
" copyhold hereditaments, to bar the first estate or 
" estates tail, and the rights and interests of all persons 
** in remainder, it shall not be necessi^ry to have such 
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** money actually invested in lands or hereditaments, 
** in order that such estates tail and remainders over 
" may be so barred ; but that it shall and may be lawful 
« to and for the High Court of Chancery, or such 
^* court of equity under the controul of which such 
" money shall be, and in the case of trustees, to and 
«* for the said High Court of Chancery, in a summary 
^* way, upon petition of the person or persons who would 
he tenant or tenants of the first estate^ or first estates 
tail, and of the person or persons who would be the 
owner or owners of the antecedent particular estate 
or estates, if any, in the lands and hereditaments, 
^* in case the same were purchased, such petitioners 
** being adults ; and in case where any of the parties 
** are or is femes covert or a feme covert, they, she, or 
they being first separately examined in Court, or 
upon a commission, and consenting, to order the 
monies subjected to such trusts to be paid to the pe- 
titioners, or any of them, or to be paid and applied in 
such manner and for such purposes as the petitioners 
shall appoint, and the Court shall approve of." 
" And that in all cases where monies subjected to be 
** laid out in the purchase of hereditaments to be settled 
*^ as aforesaid shall happen to be invested in govern- 
** ment, or real, or other securities, all such securities 
** shall, for the purposes of this act, be considered as 
money, and shall and may accordingly be transferred, 
assigned, and disposed of, under an order of the re- 
spective Courts aforesaid, made in a summary way, 
upon the petition of such persons, and with such examin- 
** ation and consent, where necessary, as aforesaid, in 
^' such and the same manner as monies subjected to be 
^' laid out in the purchaae of hereditaments, to be 
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** settled as aforesaid, are hereinbefore authorised to be 
" paid, appHed, and disposed of." 

A similar act was passed in the 58 Geo. III. *, for 
the benefit of persons entitled to entailed estates to 
be purchased in Ireland : the wording of the acts is 
precisely the same, and the construction of the one 
must, therefore, be that of the other. 

The effect of the 48 Geo. III. c. 56. is not to destroy 
the chance of any remainder-man ; for upon a petition "* 
out of term time, under the act by the tenant for life^ 
and the first of several tenants in tail in remainder^ 
Lord Rosslyn said, he had consulted Lord Kenyon, 
Lord Eldon, and the Master of the Rolls, as to the 
manner in which the act should be executed, and they 
had agreed that.it would not be proper to order the 
money to be paid out of Court until such time as the 
tenant in tail might actually have suffered a recovery of 
the lands; and although he made the order, yet he 
directed that it should have no effect unless the tenant 
in tail should be living on the second day of the next 
term. 

The same construction which had been put upon the 
act by Lord Rosslyn was adopted by Lord Eldon in 
a similar petition", the following year: and where 
land had been sold under an act of parliament directing 
the money arising from the produce to be invested until 
laid out in land to be settled in the same way. Lord 
Alvanley, afler a direction as to an enquiry whether 
there were any incumbrances affecting the fund, ordered, 

on petition, the money to be paid into the hands of the 

■ ■ ■■ « ■ ■ - - - 

1 Cap. 46. 

" Lototen v. Loxvlen, cited 5 Ves. 12. (w.) 

^ Ex parte Bennett and Ex parte Dolman, 6 Ves. 116. 
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first tenant in tail, provided he was living on the second 
day of the following term. Before the money is paid 
over it is impossible to dispense with a reference to 
the Master, to enquire whether the parties petitioning 
have in any manner incumbered their interests in the 
money, and without such reference the party cannot 
obtain possession of the fiind. "^ 

But the Court has no jurisdiction under this act, 
except upon the petition of the parties : an application 
cannot be made by motion ; for as this is not a rule laid 
down by the Court itself, which the Court may have 
power to dispense with, but an act of parliament which 
has directed the application to be by petition, the Court 
has no jurisdiction, except in the mode prescribed ; 
therefore, where there was a sum of money on a mar- 
riage, covenanted to be laid out in real estate, and 
settled on the children as tenants *ln common in tail, 
two of ^whom petitioned under the act to prevent the 
necessity of suffering a recovery, and the other children 
applied by motion to h^ve the benefit of their petition, 
the Lord Chancellor objected, and said that each party 
must petition, as the Court had not jurisdiction to set 
3side the mode prescribed by the act of parliament. "* 

It would likewise appear, that as the act directs the 
money to be paid over in all cases upon petition of the 
parties, that although before the act a court of equity 
had not jurisdiction to order the money to be paid upon 
petition, when that money was ordered to be in- 
vested by a private act of parliament, but required a 
bill to be filed**, yet at present the Court would be 



o Ex parte Hodges, 6 Ves. 576. Ex parte Frith, 8 Ves. 609. 
P Baynes v. Barnes, 9 Ves. 462. 
*> Ex parte King, 2Bro. C. C. 157. 
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enabled to pay the money over simply upon the peti- 
tion of the party, if otherwise properly entitled. 

Lastly, it may be remarked, that when lands are 
given to' trustees, in trust to sell, and with the produce 
to raiifie a fund to be laid out in lands, to be settled to 
uses in strict settlement, if it so happen that the tenant 
in tail has the immediate reversion to himself in fee, he 
may by levying a fine of those lands obtain the complete 
ownership of them, so as to make a good title, although 
no uses have been limited to him in the lands, nor any- 
equitable interest expressly given ; for as the equitable 
interest in the estate must reside somewhere, and as 
the trustees are not the beneficial owners, there must 
be some cestuique trust, and as in reason there cannot 
be any difference whether the benefit to the cestuique 
trust arising from the sale is given to him in one 
way or another, whether in the shape of money to be 
produced by the sale, or of other land to be pur- 
chased with that money, the beneficial interest, though 
not expressly given, yet does m fact belong to the 
cestuique trust, and consequently by a fine levied by 
him under such circumstances he would gain the equit- 
able fee, and then the trustees are compellable to 
convey the legal estate. Such a fine would, in fact» 
amount to an election by the cestuique trust, not only 
to bar the entail, but to retain the original estate, and 
sufiicient to make a title to it ; therefore, where a copy- 
hold estate was directed to be sold, and an estate of 
freehold to be purchased and settled on ^, in tail, with 
remainder to himself in fee, he was considered the 
equitable owner of the copyhold, and the legal estate 
was directed to be surrendered, ' In the case of Pearson 

- ' ■ - ■■ — — — 

r G^yder v. Campbell^ cited 17 Ves. 105. 
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• 

V. Lane •, lands were conveyed to trustees in fee, upon 
trust, to sell, and after the payment of certain charge*, 
to lay out the surplus in the purchase of other estates, 
to be conveyed to the tfUstees, to the use of the trus- 
tees for fifty years, if W. J. should so long Hve ; re- 
mainder to W. J. for life ; remainder to trustees to 
preserve, &c. remainder to the first and other sons of 
JV. J. in tail j remainder to the use of all and every 
the daughters of JV. «/. as tenants in common in tail, 
with cross remainders in tail ; remainder to W. J. in 
fee. W. J. died, leaving two daughters his only issue, 
and no sale was ever made pursuant to the trusts ; but 
the charges were duly paid. The daughters of JV. J. 
having married, their husbands respectively covenanted 
to levy fines of their wives' undivided moieties to the 
use of the trustees and their heirs ; upon trust to con- 
vey, settle, and assure the same upon the several 
uses and trusts, &c. declared by their respective marriage 
settlements ; and on the question whether those claiming 
under the respective settlements of the daughters of 
W. J. could make a good title to the lands, it was held 
that, being tenants in tail, with reversion to themselves 
in fee, the daughters had a power of election to take 
the lands in lieu of the estates directed to be purchased ; 
and that the fines operating as an election on their 
parts respectively, to take the undivided moiety of the 
lands in lieu of the estates directed to be purchased, 
and having likewise barred the entails, they had ac- 
quired beneficial interests in the fee-simple respec- 
tively, and consequently the trustees being from that 
moment compellable to convey, an unexceptionable 
title could be made. 



• 17 Ves. 101. 

o 4 



SOO RECONVERSION OF PROPERTY, &C. 

Unless, however, the estate tail has been barred, it 
appears questionable whether it is not a breach of trust, 
if the trustees take upon themselves to convey in fee to 
those who are only entitled as tenants in taiL ' 

And a power of appointment given over estates di- 
rected to be purchased with the money arising from the 
sale of other estates, will be upheld in equity, as well 
executed by an appointment operating immediately over 
the original estates. " 



« Per Sir Wm. Grant, M. R. 17 Ves. 106. 

" Standen v. Standen^ 2 Ves. jun., 589. BuUoch v. FladgtOe, 1 V. 
& B., 471. 



I N D E X. 



A. 

ABATEMENT, 

must be made by a legatee of money to be laid out in landa 
in proportion, such money not being like a devise of lands, 

specific, 71* 
unless the legatee take the money in lieu of dower, ib. 
ABUSE, 

of lunatic's property by the committee of the estate, in 
converting it, 168. 
ACCUMULATION, 

general clause of, in a conversion of personalty into realty 

by will, how construed, 38, &c 
general clause of, in a conversion of realty into personalty, 
how construed, 54. 
AGREEMENT, 

for reconversion by tenant in tail and remainder-man, 186« 
APPOINTMENT, 

power of, over estates to be purchased with the produce of 
other estates, well exercised over the original estates, 200. 
APPORTIONMENT, 

of dividends of a trust-fund, to be laid out in lands, 47« 
ARTICLES, 

money to be laid out in land, bound by, and will go as the 
land would have gone if purchased in pursuance of the 
articles, 78. 
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ASSETS, 

equitable, how real estate convertible into, 5. 

equitable administration of, when the trustee is executor, 8. 

equitable, the true question upon the conversion of an 
estate into, not whether the descent is broken, but whe- 
ther it is intended to be broken, 12. 

simple contract creditors may have assets marshalled, and 
come upon money to be laid out in land, if the per- 
sonalty has been consumtd by the bond creditors, 60. 

B. 

BANKRUPT LAWS, 

conversion of real estate into personalty under, 147. 

BANKRUPT, 

heir-at-law of, how affected by such a conversion, 148. 

BEQUEST, 

of money to be laid out in lands, see Money to be laid oui 

in Lands* 

BICKERSTAFF and CHICHESTER, 

not opposed to the getieral doctrine of convetsion, 77* 

BOND, 

upon marriage to settle lands of which obligor shall become 

seised during his life, what lands comprehended in, 83. 

BOROUGH-ENGLISH LANDS, 

will not be taken in satisfactiott of a covenant to settle lands 

of inheritance in fee, 85. 

/ 

c 

CHARGE, 

converts lands into equitable assets, 10. 

on money to be laid out in land, goes as a dbarge ma land, 6S. 

on real estate ^compared with a conversion out and out, 88. 
CHARITY, 

a trustee of, cannot have the bequest of money to enable 
him to complete a contract for lands, or to pay off a 
mortgage on lands conveyed to religious uses, 80^ 

the only instance in which it can have the benefit of an 
interest in land, appears to be the money arising from 
the sale of estates contracted for in the testator's life- 
time, ii. 

cannot take the produce of land devised to be sold, 134. 

not favored by any arrangement of the testator's assets, 
i6. (See Mortmain.) 
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CHICHESTER v. BICKERSTAFF, 

not opposed to the general doctrine of convetiion> 77. 
CLAIMS, 

of tenant for life and remainder-man, 3(X {See Tenant Jbr 

Life.) 
of representatives having vested interests in property di- 
rected to be converted, 1S6. 
of representatives to the unapplied produce of a lunatic's 

real estate, 160* 
of representatives when the conversion is made by order of 
the Court, 166. 
CONDITIONS, 

how barred, of money to be laid out in land, 65. 
CONSENT, 

when not to be obtained for laying out money in land in 
consequence of death or otherwise, l7* 
CONSEQUENCES, 

of a conversion of personalty into reidty, 59. ( See Money 

to be laid out in Land.) 
of a conversion of real estate into personal, see Land to be 
sold. 
CONTRACT, 

devise of land under, and a direction by will to purchase 
land, compared, 7S. 
CONVERSION OF PROPERTY, 
definition of, 2. 
earliest commencement of, ib. 
the means by which effected, 4^^ 

the direction to effect should be positive and explicit) 15. 
when the time specified for a conversion has not been 

complied with, 16. 
relative or conditional, 18, 19. 

of personalty itoto realty by will, the period from which it 
may be considered to commence, 27* 
generally takes effect from the death of the tes* 

tator, 28. 
when there is an indefinite clause of accumulation, 38. 
when there is a proviso, that until laid out, tin^ interests 
should go as the rents and profits, from the death 
of the testator, 89. 
when there is an increase of the personalty before the 
fund for purchase is constituted* the tenant for life is • 
entitled to the benefit of the inteiMt of the produce 
of this increase, 48. 
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CONVERSION— con^wMerf. 

. . of realty into personalty by willi the time from which it may 
be considered to commence^ 48. 
of personalty into realty, the consequences of> 59. (See 

Money to be laid out in Land,) 
by will, cannot defeat the Statute of Mortmain, 79. 133 
of real estate into personal, the consequences of, 87* (See 

Land to be sold.) 
of real estate into personal by deed, 89. 

by will, 91. 
what will be considered a conversion, not only for the par- 
ticular purpose, but also for the residuary disposition, in 
a devise of lands to be sold, 107* 
when the funds arising from the produce of real estate and 
personal are blended, ib. 
CONVERSION ABSOLUTE, 

of real estate into personal, 128. 
how ascertained, ib. 

when there are two objects of the testator's bounty, the 
person entitled to the produce of the estate, and the 
person entitled to the estate, 129. 
when there is a power to trustees to dispose of the 
. produce, ib* 
when there is a power of selection and distribution to 

trustees, 130. 
\dien the power is too vague, ib» 
when the produce is only given on trust, 13L 
by ^person8 entitled inautre droits 147. 
COUNTY, 

name of, or parish, a sufficient indication of intention to 

characterize a trust-fund, 16. 
when money to be laid out in, how construed until a con- 
venient opportunity for the purchase, 72, 
COURTESY, See Tenancy by Courtesy. 
COVENANTS, 

to lay out money in lands how satisfied, 81. 
Xx} convey and settle lands, after purchased lands a satis- 
faction of, ib. 
to settle lands in tail, lands in fee descending taken in 

satisfaction of, if of equal value, 82. 
to lay out money in freehold lands, lands purchased after- 
wards, though not of the full value, taken in part perform- 
ance of, ih. 
lands need not be all pui chased at one time, ib. 
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CO VE N ANTS— co«^i«Merf. 

when consent is not obtained^ nor the time complied 
with, 83. 
to lay out money in landa of inheritance in fee, houses in 
London, or of the nature of Borqugh-English, will not be 
;'. taken in satisfaction of, 85* • 

to lay out money in land generally,- copyhold lands have 

been held to go in satis£Eiction, ib. 
to purchase lands, the value how taken, and at what time, i&« 
to build upon lands or repair, the heir entitled to come 

upon the executor for the benefit of the covenant, 86* 
to purchase lands of a yearly value, how satisfied by means 
of money, 190. 
COVERT FEME, 

what form necessary, to enable her to pass her interest 
in money to be laid out in land, 65. ISO. 
CROWN, 

has no equity to compel an investment in freeholds on failure 
of heir, when there is an option to lay out money either 
in freeholds or leaseholds, 17« ■ 
CUSTOMS, 

of places, which afiect personalty, do not afiect money to be 
laid out in land, 78. 
CUSTOM OF LONDON, 

money after marriage may be laid out in land, and settled, 
and not be within, 78. 
CY-PRES DOCTRINE, 

applied to money to be laid out in land, 7L 

D. 

DEBTS, 

all of equal importance in courts of equity, and if there is 
not sufficient to pay all, the creditors must all abate in 
proportion, 6. 
money to be laid out in land not subject to debts by simple 

contract, 60. 
lands devised to be sold for the payment of debts in aid of 
personal estate, if the personal estate is sufficient, the 
heir-at-law takes the lands as unsold, 96. 
DEED, 

conversion of real estate into personal by, 89. 
DEVISE, 

of lands, to a trustee not also executor, for the payment of 
debts, equitable assets, 8. 
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DEVISE — continued. 

of real estate, to trustees alto executors, for the payment 
of debts, regarded in equity as a trust-fund, and subject 
to equal distribution amongst the creditors, 9. 

of lands to trustees dying in the life of the testator, the 
estate is considered equitiMe assets, •nd the heir of 
the testator a trustee for the purpose of sale, 10. 

of lands to the heir to sell, the produce is considered equit- 
able assets, 11. 

of lands to be sold, see LantU to he 9oUL 

of the residue of real and personal estate to be sold, and 
the funds blended for purposes which do not exhaust the 
whole fund, so much of the residue as arises from the 
real estate will be considered as real, and go to the 
heir, 97« 

to executors upon the especial trust and confidence that 
they devote all the testator's property, both real and 
personal, for the payment of debts, A:c«, the h^r-at-law 
entitled to all that is constituted of ved estaite remaining 
undisposed offer the purposes of the will, 99. 
DEVISEE, 

of the produce of real estate, see Land devised tQ he sold. 

DEVISES FRAUDULENT, 

Statute of, 7* 

DIRECTION, 

to sell with all convenient speed, considered as a direction 

for an immediate sale, 48. 
to purchase an estate by will, and tfie devise of a contract, 

compared, 72, 
mandatory, by will, to purchase land for the benefit of a 
charity, void under the Statute of Mortmain, 80. 
DISCRETION, 

arbitrary, in trustees, does not affect the rde for a sale with 
all convenient speed, but considered as sold at the tes- 
tator's death, 50. 
DOWER, 

wife not entitled to, out of money to be laid out in land, 62. 
money to be laid out in lieu of dower, widow does not abate 
with other legatees, 71. 
ECCLESIASTICAL COURT, 

has no jurisdiction over money to be laid out in land, 7L 
EQUITY, 

owEi^dera .property as of that species into wbid^ it is directed 
to be converted, 15* 
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EQVlTY'-continued. 

when equity will leave the heir and personal representative! 

to their legal rights, 77. 166- 
ESCHEAT, 

no equity in. the Crown to compel money to he laid out m 

freeholds when there is an option to lay it out either in 

freehold or le^eholds for t)i9 purpose of escbeat* 17« 
ESTATE, 

real, how convertible into equitable assets, 5. 

to be sold with all possible speed, considered by Courts of 

Equity as sold immediately on the testator's death, 50. 
a charity can take the benefit of a contract for an estate 

to be sold, 80. 
EVIDENCE, 

of a conversion out and out, when there are two objects of 

the testator's bounty, the person entitled to the produce 

of the estate, and the person entitled to the eatate, 129. 

See Absolute Conversion, 
of intention in reconverting when colleol€4. frpm. circuov- 

stances, i^id when from a 4^cripAion of the property, 

170* {See Beconnermn*) 
EXECUTORS, 

not entitled to money to be laid out in land, 73. 

when directed to sell lands are trustees for the beir-at-law 

of the undisposed-of surplus, 95» 
lands devised to be sold by ez,ecutors, haw c^iusidered, 

181. 

F. 

FEME COVERT, 

how enabled to dispose of her interest in nummf to be laid 

out in land, 65* 180. 
reconversion by^ how effected, ISO. 
FRATRIS POSSESSIO, 

of money to be laid out in land, 62. 
FRAUDS, 

Statut/G^ of, mucfl. be complied with in the alteration of any 
purposes to which the produce of veal estate converted 
by will ia to be applied, 12L 
FRAUDULENT DEVISES, 
Staybute o^ 7. 

to except a devise out of the statute, the debts must be 
pr<^e4fer in m effactual nuumer, 12. 
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G. 

GUARDIANS OF INFANTS, 
conversion by, 149. 
act of, not to prejudice an infant in the converrion of bis 

property, 151. 
bow a conye]rance4>f real estate purcbased by tbe guardians 

out of an infant's personal estate, should be made, 150. 

H. 

HEIR, INFANT, 

lands descending to, charged with the payment of debts, 

are equitable assets, 11. 
decreed to sell lands charged for the pajrment of creditors, 

lb. 
devise of lands to heir for sale, the produce is equitable 

assets, 11. 
HEIR-AT-LAW, 

of a testator entitled to money to be laid out in land when 

there are no uses declared in the will, when' there is no 

ultimate limitation, or when void for uncertainty, 69. 

HEIR, 

conndered as a word of purchase, and.not of limitation, to 
satisfy the intention of the testator, 70. 

endtied to money to be laid oiit in land, and not the ex- 
ecutor, 73. 

entitled to come upon the executor for the benefit of a 
covenant to build or repair upon land, 86. 

may take land directed to be sold when there is no dis- 
position of the surplus, subject to the charges, although 
. he has a legacy, 94. 

executors are trustees for the heir of the undisposed-of 
surplus, when directed to sell lands for the purposes of 
the wUl, 95. 

entitled to the undisposed produce of a rent-charge 
devised to be sold, 96. 

entitled to the undisposed residue of real estate devised to 
be sold, 96. 

entitled to so much as arises from real estate when there is 
a devise of the residue of real and personal estate, and 

^ the funds blended for purposes which do not exhaust 

. ihe whole, 97. 

entitled to the surplus of lands devised for the payment of 
debts, 98. 
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HEIR — continued. 

entitled to so much of a fund as, being constituted of real 
estate, remains undisposed of for the purposes of will, 
99. 
to so mudi of the produce of real estate devised to be 

sold as is to be applied for illegal purposes, ib» 
to the produce of real estate devised to.be sold for pur- 
poses which are not void in their creation but from 
subsequent events the disposition becomes unlawful^ 
100. 
to the unapplied produce of land devised to be sold, 

if any part of the disposition fail by lapse, 101. 
to produce of land devised to be sold when the interest 
of the produce is given to the wife for life, with a 
subsequent bequest of all his ** effects whatsoever 
and wheresoever,'' upon trust for his children upon 
the death of the wife, 104<. 
to the residue undisposed of when land is devised 
to be sold as an auxiliary fund for legacies, and 
residuary legatees appointed, 105. 
when the particular purpose for which land is devised 
to be sold fails from inefficacy, 106. 
/ to the undisposed-of surplus of land when devised 
to be sold, as well for the particular purpose as 
\ for the residuary disposition, if the residuary dis- 

position-either wholly or parddly fail, 112. 
to so mucti as is constituted of realty, when a testator 
has blended the produce of his real and personal 
estate and part fails in its application, 1 16. 
to the part of the residuary disposition failing in a 
devise of lands to be soki, 117. 
when not entitled and there is a residuary disposition, 107. 
of bankrupt, how affected by a conversion of real estate 

under the bankrupt laws, 148. 
of infant, how affected by a conversion, of real estate, see 

Infant. 
of lunatic, how affected by a conversion of real estate, see 
Lunatic. 

INCREASE, 

of the fund for conversion, tenant for life entitled to the 
interest of, 43. 



SiO INDEX. 

INFANT, 

cannot dispose of money to be laid out in land by will, 

65. 
conversion by the guardians of, 149. 
guardian of cannot affect the interest of the real and per- 
sonal representative of an infknt by any conversion of his 
property, 151. 
when proper for guardians to relieve incumbrances on their 
ward's estates, 154. (See Guardians.) 
INTENTION, 

indication of, to impress personalty with real uses, shown by 

the name of a county or parish, 16* 
that money should be laid out in land or remain uncon- 
verted for a definite period should be clearly expressed, 
21. 
to change the nature of money to be laid out in land, shown 
by the parties interested changing the securities, 66. 
172. 
money to be laid put susceptible of any impression by a 

Court of Equity to satisfy the intention, 69. 
when there is no indication of intention to take the estate 
from the heir-at-law in a devise of lands to be sold, if 
the residuary devisees cannot take it, it belongs to the 
heir-at-law, 117. 
evidence of, in reconversion, 170. (But see Reconversion.) 
when collected from circumstances, 172. 
by a description of the property, 178. (See Reconvert 
sion») 
INTEREST, 

of tenant for life, commencement of, see Tenant far Life. 
INTERESTS, QUALIFIED, 

property reconverted by persons having qualified interests, 
182. (See Reconversion.) 



L. 
LAND, 



devised to trustees, also executors for the payment of 
debts, regarded in equity as a trust fund, and subject to 
eaual distribution amonfirst creditors. 9. 



equal distribution amongst creditors, 9. 
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LAND — continued. 

converted into equitable assets by a charge, 10. 

sale of, decreed when descending to an infant Jieir charged 
with the payment of debts, 11. 

devised to the heir to be sold for payment of debts, the 
produce is equitable assets, 11. 

when impressed with the character of personalty, the per- 
son entitled to the interest of the fund to arise by the 
sale entitled to the rents and profits until sale, 48. 

to be sold with all convenient speed, considered as a 
direction for an immediate sale, 48* 

charged with legacies bearing interest, the person taking 
the rents and profits to keep down the interest, 49* 

to be sold, when the persons entitled to part of the produce 
take immediately, a reasonable inference that the per- 
sons entitled to the residue take immediately, 49. 

to be converted into money, with a general clause of ac-- 
cumulation, the interest of the tenant for life will com- 
mence from the end of one year from the death of the 
testator, 54. 

substitution of, for money under covenant to be invested, 81. 
(See Bonds and Covenants. ) 
LAND DEVISED TO BE SOLD, 

for a particular purpose, the purpose failing either wholly 
or partially, so far as the purpose fails, the. money con- 
sidered real estate and not personal, 93. 

on a failure of part of the testator's interest through the 
silence of the will, the undisposed of produce considered 
as a resulting trust for the heir-at-law, 93. 

no disposition of the surplus, the heir may take the 
land, subject to the charges, although he nas a legacy, 
94. 

for several purposes, which are satisfied without having 
recourse to the real estate, the heir-at-law entitled to 
the produce, 95. 

for purposes which are unlawful, 99. 

for purposes which are not void in their creation, but from 
subsequent events the disposition proves unlawful, 100. 

by a freeman of London, for the benefit of a charity, 101. 

the produce failing in its application by lapse, results to 
the heir-at-law, 101. 
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LAND DEVISED TO BE SOLD ^continued. 

the produce cannot, except by express words, form such 
part of the personal estate as to pass by the residuary 
clause, 1Q3. 

claims ^of the heir-at-law when there is a residuary dis- 
position of the produce of lands, 103. 

not only for the particular purpose, but also for the pur- 
pose of the residuary disposition, 107. 

as well for the particular purpose as for the residuary 
disposition, the residuary disposition failing, or partially 
failing, the heir-at-law how entitled to the undisposed-of 
surplus, 112—118. 
I the unapplied produce of, follows in its first transmission 
the same rules of descent as the land itself, 120. 

by executors and trustees, how considered, IS I. 

liable to the legacy and stamp-duty, 135. 

and the produce invested in the purchase of other lands, 
a good title may be made by the persons entitled to the 
lands to be purchased, 198. 200. 
LAND-TAX, 

the redemption of, on infant's estates by reason of the 
i|ffant's personalty, 157. 
LEGACIES, 

bearing interest, charged upon land to be sold^ how in- 
terest kept down, 49. 

charged upon money to be laid out in land, will, in the event 
of the legatee dying in the testator's life-time, sink as in 
real estate for the benefit of the heir-at-law, 63. 
LEGACY DUTY, 

land devised to be sold, liable to, 135. 
LEGATEE, 

of money to be laid out in land must abate in proportion, 

71. 

unless the legatee take in lieu of dower, ii. (And see 

Money to be laid out in Land.) - 
LIMITATIONS, 

of money to be laid out in land after request, all referring to 
real estate, the fund, though not laid out, and no request 
made, considered as land, 16. 
when wanting, or void from uncertainty, in a will direct- 
ing money to be laid out in land, the heir-atJaw of the 
testator takes, 69* (See Volunteers^) 



INDEX. SIS 

LONDON, 

money covenanted- to be laid out in land not within the 

custom o£f 78. 
money after marriage may be laid out and settled and not 
> be within the custom of, ib. 
further observations on the customs of, 85. 101* 
LUNATIC, 

conversion by the committee of the estate of, 159* 

under what circumstances this conversion to be regu- 
lated, 161. 
claims of the representatives o£ a lunatic to the unapplied 

produce of the real estate, 162. 
abuse of the property of, by the committee in converting, 
163. 



M. 

MARRIAGE SETTLEMENT, see Monetf to be laid out in 

Land; Settlement* 
MARSHALLING ASSETS, 

of money to be laid out in land, see Assets. 
MEANS, 

by which a conversion of property may be effected, 4. 
by which real estate became convertible into equitable 
assets, 5. 
MONEY, 

to arise from the sale of estates contracted for in a testator's 

life-time allowed to go to a charity, 80. 
arising from land sold for a particular purpose when con- 
sidered as land, see Land devised to be Sold* 
MONEY TO BE LAID OUT IN LAND, 

aft;er the request of husband and wife, and settled, the 
limitations all referring to real estate, the fund, though 
no request made, considered as land, 16. 
with consent, if the consent is not to be obtained in con- 
sequence of the death of the parties or otherwise, the 
injunction to lay out still binding, 17* 
must be made productive by the trustees until laid out, ib. 
may, upon an intention appearing, follow the course of 
personalty until laid out, 17. 
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MONEY TO BE LAID OUT IN LA^D-^ continued. 

or government or other securities, if found personalty the 

Courts will decree it as such, 17. 
once invested in land, which has been sold, and the money 

re-invested in stock on the same trusts, will be considered 

as land, i3. 
or in the funds, for the benefit of a charity, the statute 

of Mortmain preventing an investment in lands, there is 

no option in the trustees, 18. 
or to remain unconverted for a definite period, such inten- 
tion should be clearly expressed, 21. 
and until laid out, invested in stock, the interest of the 

remainder-man will cobamence from the receipt of the 

last dividends, 47. 
when invested upon mortgage, tenant for life entitled to an 

apportionment, 48. 
the consequences of, 59. 
not subject to debts by simple contract, and creditors may 

have the assets marshalled, 60. 
subject to tenancy by the courtesy, 61 . 
wife not entitled to dower out of, 62, 
may be possessio fratris of, ib» 
legacies charged upon, will in the event of the legatee dying 

in the testator's life-time, sink as in real estate for the 

benefit of the heir-at-law, 63. 
cannot be disposed of by an infant by will, 65. 
how disposed of by a feme covert, ib* 180. 
will pass by a general devise of real estate, 65. 171* 
while upon the original securities is considered as real 

estate, but tlie changing of the securities by the persons 

entitled, supposed an indication of intention to change 

its nature, 66. 172. 
passes by a general devise imder the word '* elsewhere,'' 66. 
passes under the description of *Mands, tenements and 

hereditaments^ whatsoever and wheresoever," ib. 
passes under the words ** hereditaments in England," 67- 
devise of must be attested by three witnesses, 68. 
in the execution of a. power, will not pass under such a 

general word as ** hereditaments," ib. 
will not pass generally as n^oney to a legatee, 69. 171- 
unless under peculiar circumstanced, 17I« 
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MONEY TO BE LAID OUT IN LA'SD-^ continued. 

by wiUy and no uses declared, will go to the heir-at-law of 
the testator, or if there be no ultimate limitation^ or the 
will be void for uncertainty, 69. 

is an executory trust and susceptible of any impression of a 
court of equity to satisfy the intention, i6. 

a trust for preserving contingent remainders may be sup- 
plied, and a remainder to the first and other sons in- 
serted instead of heirs of the body, ib. 

to satisfy the intention of the testator the word ** heirs'- 
considered a word of purchase and not of limitation, 70. 

the cy-prds doctrine maybe applied to, 71* 

will not be under the jurisdiction of the ecclesiastical court, 
ib. 

subject to the legacy-duty, ib. 

a devise of, not specific, and therefore the legatee must 
abate in proportion, ib. 

but if in bar of dower, a court of equity will consider it 
specific, ib, 

in a particular county, a purchase will be ordered, and the 

produce of the money to go as the land until purchased, 
72. 

in a parish, ib. 

for a particular estate which from any cause a devisee can- 
not takO) he cannot have the money to buy another estate, 
ib. 

descends to the heir, and not to the executor, 73. 

bound by articles, and will go as the land would have gone, 
if purchased in pursuance of the articles, ib. 

under a marriage settlement, if husband and wife die without 
issue, is still considered as land, ib. 

under covenant, considered as land, and decreed to llie 
heir against the administrator ; and also where partly in 
the hands of trustees, and partly under covenant, 74. 

when raised by husband and wife equally on their intended 
marriage, will descend to the heir of the husband, thouglt 
not within the consideration of the settlement, when there 
is no ulterior limitation, ib. 

customs of places which afiect personalty do not affect thi»- 
fund, 78. 
^ not within the custom of the city of London, ib. 
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MONEY TO BE LAID OUT IN LAND -^-^ndhmedi 

under covenant, substitution of land for, SI. (SeeCinenants 

and Bonds.) 
the lands settled must be of the same natHjre as^ those ar* 

tided or covenanted to be settled, S^* 



N. 



NAME 6f a county or parish sufficient indication of intention to 
impress personalty to be invested with real uses, 16. 



O. 

OPTION, 

to invest money in lands, or government or other securities, 

the Courts will decree it personalty, if found as such, 17* 
to invest in freeholds or leaseholds, the trustee cannot claim 

on failure of heirs, 18. 
in trustees to invest in the funds or lands for the benefit of 

a charity, the Statute of Mortmain having prevented an 

investment in lands, no option arises, ib* 
when there is none in a trustee of a charity, but the bequest 

is to purchase land, or to pay off a mortgage on an estate 

conveyed to religious purposes, the bequest is void under 

the Statute of Mortmain, 80. 



P. 

PARISH, 

name of, or county, sufficient indication of intention to im- 
press personalty with real uses, 16* 
when money to be laid out in, 72. 
PAROL, 

declaration, when allowed as an evidence of intention to re- 
convert, 173. (See Reconversion.) 
PARTNERSHIP, 

where it is provided that the property engaged in, being 
both real and personal, shall, on an event happening, be 
sold altogether, the real estate considered personal, 21* 
PAYMENT OF DEBTS, ^€q Debts. 



PERSONALTY, 

into realty, dir comeqaences of » convefAm €£, S9. 
POSSESSIO FRATRIS, 

of money to be laid outin land, 6A0 
POSSESSION, 

no certain evideBca of an intentioD to reconvert^ 179. 
POWER, 

in the execution of, money to be laid out in land will not 
pass under such general words a» <' hereditaments,'' 68. 
of appointment over estates to be purchased with the pro- 
duce g£ other estates wdt exeifeised over tlie original 
estates, 900. 
PRODUCE, 

surplus see LanddetisMto ie SAL 
PROPERTY, 

considered by Court» of E^ty of Uie saase species as that 
into whidi it is &eeted U> be coHvetted, 16. 
PURCHASE, 

a bequest of money to eomi^ete a purehase, or to pay off a 
mortgage for a chwity^ vM under the Statute ot Mort- 
main, 80. 
PURPOSES, 

land directed to be sold for, if they fail eilter wholly or in 
parf^ the money considered as refd est^e^ 98. (See 
Land devised to be Sdd,) 
which are satisfied without recourse to the real estate, 
heif -^at-law entitled to it as land, 95. 



REALIZING TRUST FUND^ see Mon^ to be kid out in 

Land* 
REAL ESTATE, 

may, upon an intention appearing of a contract (or sale upon 
a certain event happening, when engaged in trade^ be 
considered as personal estate, 21. (See Lands devised to 
be Sold.) 
RECONVERSION, 169. 
onus of proving, 170. 

slight act sufficient evidence of intention^ i70b 
of persomd estate, by an alteration of the funds in which it 
is invested, 172. 
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RECONVERSION — con^intiec/. 

by parol declaration, when allowed, 175i» 

when not permitted, 174<. 

implied from payment of the trust-fund into the hands of 

the person absolutely entitled, 175. 
by application to Court by persons absolutely entitled, 177. 
when such application affects the rights of third persons, 

- a. ' ^ 

of real estate, by reserviation of rent to*' heirs and assigns,*' 

17S. 
mere possession for a short time no evidence of an intention 

to reconvert, when there is a stated time for sale, which 

has not arrived, 179. 
cannot be effected, unless all the parties entitled give their 

consent, 180. 
by feme covert, how effected, ti. 
fictitious method of borrowing an estate for the purposes 

of, 181. 
inconveniences of such a step, 182* 
by persons having qualified interests, !&• 
by tenants in tail, with remainders over, 183* . 
fictitious mode of barring the estat^ tail for the purposes^ 

of, 185. 
by the agreement of the remainder-men in tail, 186. 
agreement to reconvert binding on the remainder-men in 

tail, 189. 
by tenants in tail, with reversion in fee, 191* 
various modes as to the reconversion, 192. 
Ijand-t|UL Redemption Acts, how affecting, ib. 
how affiscted by the Statutes of 40Geo.S«c. 56^, and 

58 Geo.S. C.46., 193. 
construction of these Statutes, 196. 
lands to be sold, and others bought out of the produce, 

a good title may be made to tlie original lands by those 

entitled to the lands to be purchased,' 198. 200. 
RECOVERY, u 

fictitious method of borrowing an estate, for the purpose of 

suffiafing a recovery of money to be laid out in land, 181 • 
RELATIVE CONVERSION, 

species of, 18. ■';■ ! 

REMAINDEB^JMAN, and tenant for life, 
^ pcusfiiptingdaims'of^LSOr ^ .. 



REMAINDER-MAN, and tenant for life -^inoraiuuedi 

hoie entitled when there are general clauses of accumula* 

tion until one entire trust-fund is constituted, 37. 47* 
REMAINDERS CONTINGENT, 

a trust for preserving may be supplied in a bequest of money 

to be laid out in land, and a remabder to the first and 

other sons inserted instead of heirs of the body, 69. 
RENT-CHARGE devised to be sold, the produce of part undis- 
posed of, will result to the heir-at-law, 96. 
REPRESENTATIVES, 

claims of, when ancestors have vested interests in property 

directed to be converted, 136. 
claims of, to the unapplied produce of lunatic's real estate, 

how regulated, 160. 
claims of, in a conversion by order of the Court, 166* 
RESIDUARY DISPOSITION, ^ 

may include the produce of lands devised to be sold, 

112. 117. 
but such direction as to the produce of real estate does not 

necessarily give it the character of the testator's per- 
sonalty, 103. 106. 
and therefore on fieulure, the testator's heir-at-law wiU be 

entitled to the produce, 96. 
or to so much of the produce as is unapplied, 105. 
or if. the residuary disposition is formed by the blending 

of funds to so much of the fund as was produced by the 

sale of real estate, 97. {See Heir;. Land: elemed to be 

Sold.) 
RESULTING TRUST, see HeiratLaim; Land devised to be 

Sold. 



S. 

SALE OF LANDS, see Lands to be sold. 

decreed, descending to an infant heir, charged^di ih6 pay- 
ment of debts, 11. * * 

. with all convenient speed, considered as sold' on the death 
of the testator, 50. - • ' • 

SECURITIES, 

difference betweeaian investmtot of h tcukD%itid imijnfirt- 
gage or in government secorities'w to the perciEqption of 
interest, 4?7« 
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SECURITIES ~<;oii<iffti^ 

. changii^^ when considered' evidence of an intention te 
reconyerl^ ^. 172^ 
SETTLEMENT, 

s£ money to be laid out in land after request, and settled 
when the linutattons m refer to real property, the fund, 
although no request has been made> conndeced as reiJ 
estate, 16. 
upon marriage, money to be laid out in land, and to be settled 
when in trustees' hands, if the husband and infe die 
without is6ue> and before a purchase is made, the money 
will still be considered land, 7S. (See Momy io he laid 
ouH in L&nd.) 
STATUTE, 

of Fraudulem Devises, &, 

of Mortmain, preventing an investment in hnds lor the 
benefit of a charity, no optiop arises, 18. 
cannot be defeated by conversion, 79. 
llGeo.2. C.19., 4f7. 
406eo.9.€.56.>199. 
58 Geo. S. c. 4f6., ib. 
ofFnHids»121. 

must be complied with in the alteration of any pur- 
poses to which the produce of real estate is by con- 
version under a will to be applied, 121. 
SURPLUS 

produce of lands dev»ed to be sold, see Land ta be Sold. 



T. 

TENANCY BY THE COURTESY, 

money to be laid out in lanjl subject to, 61. 
TENANT FOR LIFE, 

of land to be purchased under a direction by will entitled 

generally from the death of the testator, 28. 
when money is directed by will to be laid out in lands 

^d^ settled, with a proviso that until laid out the interest 

to go as the rents and profits of the land, S9* 
when the fund for conversion is constituted out of the rea* 

duary personal estate, ^% 
'wh#i> tliere is apy ipcre^e of the fund between the death 

of the testator and the conversion, i^ 
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TENANT FOR LIFE — continued. 

when the property consists of an imereit wearing out, or at 

present unproductive, 45. 
fdien the property b in trade, and the prbfits to continue to 

certain periods after the testator's death, ib. 
how entitled to interest when the money to be settled is 

invested in stock, 47* 
when the money to be settled is invested in mortgage se- 
curity, 4f7. 
in a conversion of realty into personalty by will, entitled to 

the interest' from the end of one year from- the death of 

the testator, 54. 
and remainder-man, conflicting claims of, under a general 

clause of accumulation in a will directing a conversimi, 

SO. 36. 54. 57. 
with reversion in fee, reconversion by, 191. 
TIME, 

specified for conversiont not necessary to ^be complied 

with, 16. 
ftwa which the conversion- by will of fyersonalty into realty 

may be considered to commence, 27* 
from which the tenant for Hfe is entided when thekiterest 

is to be placed out half-yeariy, to form die accumulating 

fund, 88. (See Tenant Jfor Life.) 
from which the conversion by will of realty inta personalty 

may be considered to commence, 48. 
TRADE, 

real property considered as personal for the purposes of, 21. 
TRUST-RESULTING, see Heir-ai^Lcm) ; Land demed to he 

Sold.) « 
TRUST-FUND, see Money to be laid out in Land. 
TRUSTEES, 

duty of, to call on the parties to lay out the money, and 

make the purchase, 16. 
must make the money productive until laid out in a pur- 
chase, 17. 
cannot claim on failure of heirs, when there is an option to 

invest in freeholds or leaseholds, 18. 
arbitrary discretion in trustees to convert property does not 

affect the rule which considers the conversion as made at 

the death of the testator, SO. 
when money in tiie bands of trustees of a marriage-settle- 
ment to be laid out in lands andsettledi if husband and 
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TRUSTEES — continued. 

,wife die without issue^ and before purchase made; the 
heir entitlecL.^against the administrator, 74. 
lands devised to trustees to be sold, how considered, ISl. 



V. 

VOLUNTEERS, 

who may take as, 77- 166. 

cannot take to prejudice creditors under a reconversion of' 
property by parol, 177* 



W. 

WIFE, 

not entitled to dower out of money to be laid out in land, 
62. 

how enabled to reconvert property, 180. (See Reconversion.) 
WILL, 

directing a conversion of personalty into realty, the tim^ 
from which such conversion commences, 28. 

of money to be laid out in land must be attested by three 
witnesses, 68. 

directing a conversion of real estate into personal, 91. 

land directed to be sold for the purposes of a will, if there 
be a failure of disposition of part of the testator's inte- 
rest, a resulting trust for the heir-at-law^ (see Hen-'at-^ 
Latv ; Statute of Frauds;) 93. 99. 101. 106. 



THE END. 



Printed by A. Strahan, Law- Printer to His Majesty, 
Printers-Street, London. 
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